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A Note About this Online Publication of the Digest

| am pleased to present this online version of the Digest of United States Practice
in International Law for the calendar year 2017.

This is the twentieth edition of the Digest published by the International Law
Institute, and the fifth edition published online by ILI. Each year the U.S. Department of
State has published the Digest of United States Practice in International Law. From
1989 to 2010 ILI and the State Department co-published a hard bound edition of the
Digest through the active participation of the Department’s Office of the Legal Advisor.
During the latter part of that period, Oxford University Press joined as co-publisher
with ILI and State. Beginning in 2011, the State Department has posted the entire
edition of the Digest on its website. That year ILI and Oxford University Press also
published the Digest as a hard bound edition, and for the year 2012 ILI published a hard
bound edition jointly with the American Society of International Law.

In light of the general worldwide trend towards online publishing and
the increased reliance on online materials for legal research, ILI has suspended
publication of a hard bound edition of the Digest and in lieu thereof is presenting this
online version of the 2017 Digest on ILI’s website.

This online version exactly duplicates the Digest for 2017 published by the State
Department on State’s website. Selections of materials in this Digest were made solely
by the Office of the Legal Advisor of the State Department, based on judgments as to the
significance of the issues, their possible relevance to future situations, and their likely
interest to government lawyers, their foreign counterparts, scholars and other academics,
and private practitioners.

It is my hope that practitioners and scholars will find this new edition of
the Digest, tracking the most important developments in the state practice of the
United States during 2017, to be useful.

Don Wallace, Jr.
Chairman
International Law Institute
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Introduction

It is my pleasure to introduce the 2017 edition of the Digest of United States Practice in
International Law. This volume reflects the work of the Office of the Legal Adviser
during calendar year 2017, including the final weeks of the Obama Administration and
the beginning of the Trump Administration. The State Department publishes the on-line
Digest to make U.S. views on international law quickly and readily accessible to our
counterparts in other governments, and to international organizations, scholars, students,
and other users, both within the United States and around the world. During most of this
year, the Office was fortunate to be led by Principal Deputy Legal Adviser Richard
Visek, and a number of excerpts from his remarks and presentations over the course of
2017 are included in this edition.

This volume features explanations of U.S. international legal views in 2017
delivered by representatives of the U.S. government. Secretary of State Rex Tillerson
announced the conclusion that ISIS is responsible for genocide against Yezidis,
Christians, and Shia Muslims in areas it controls or has controlled, as well as crimes
against humanity and ethnic cleansing directed at these and other minority groups.
Secretary Tillerson also spoke in 2017 on the crisis in Burma’s Rakhine State, conveying
the U.S. view that the situation in northern Rakhine state constitutes ethnic cleansing
against Rohingya. U.S. Special Adviser Carlos Trujillo at the UN General Assembly’s
Sixth Committee expressed the U.S. commitment to accountability for atrocity crimes,
and support for international, regional, hybrid, and domestic mechanisms that pursue this
goal. And, Acting Legal Adviser Rich Visek also commemorated the closure of the
International Criminal Tribunal for the former Yugoslavia. Mr. Visek spoke at the
Assembly of States Parties of the International Criminal Court, reiterating the United
States’ long-standing and continuing objection to any ICC assertion of jurisdiction over
nationals of States that are not parties to the Rome Statute, absent a UN Security Council
referral or the consent of that State. Mr. Visek and Mark Simonoff, Minister Counselor
for the U.S. Mission to the United Nations, expressed U.S. views on the work of the
International Law Commission in 2017, including the topics of crimes against humanity,
provisional application of treaties, general principles of law, evidence before international
courts and tribunals, immunity of state officials, protection of the atmosphere,
peremptory norms of general international law, succession of states in respect of state
responsibility, and protection of the environment in relation to armed conflicts. The
administration’s views were also conveyed in Congressional communications, including
several regarding the domestic and international legal bases for the campaign against al-
Qa’ida and associated forces, including against the Islamic State of Irag and Syria.

There were numerous developments in 2017 relating to U.S. international
agreements, treaties and other arrangements. The President notified Congress of his intent
to renegotiate the North American Free Trade Agreement (“NAFTA”). President Trump
also announced the U.S. intent to withdraw from the Paris Agreement on climate change
but to begin negotiations to reenter either the Paris Agreement or a new arrangement.



Additionally, the Administration pursued entry into new international obligations in a
variety of areas. For example, Mr. Visek testified before the U.S. Senate on five treaties
under consideration that had previously been transmitted: extradition treaties with
Kosovo and Serbia; maritime boundary delimitation treaties with Kiribati and the
Federated States of Micronesia; and the UN Convention on the Assignment of
Receivables in International Trade. The United States entered into new arrangements,
including Minute No. 323 to the 1944 Water Treaty with Mexico, outlining joint
measures to address water shortages. Four agreements on preventing and combating
serious crime entered into force in 2017, with Chile, Romania, New Zealand, and Cyprus.
The United States signed new air transport agreements in 2017 with St. Vincent and the
Grenadines and with the Kingdom of the Netherlands, in respect of Sint Maarten, and
amended air transport agreements with Benin and Sri Lanka. The Minamata Convention
on Mercury surpassed the requirement of 50 Parties for entry into force, and the Secretary
of State signed the instrument of acceptance to join the 2012 amendments to the
Gothenburg Protocol to the 1979 Convention on Long-Range Transboundary Air
Pollution. The United States deposited its instrument of ratification for three regional
fisheries conventions. The Republic of Cabo Verde concluded a new Status of Forces
Agreement (“SOFA”) with the United States. And, the United States ratified the protocol
for Montenegro to join NATO.

The United States was very active in its relations with Cuba, concluding a
bilateral Joint Statement on Migration that ended the so-called Wet Foot-Dry Foot policy
for Cuban migrants; a bilateral treaty to delimit the maritime boundary in the eastern Gulf
of Mexico; a bilateral search and rescue agreement; a bilateral agreement to prepare for
and respond to oil spills and hazardous substance pollution in the Gulf of Mexico and the
Straits of Florida; a bilateral Law Enforcement Memorandum of Understanding; and also
convening the sixth meeting of the Bilateral Commission. Later in the year, the United
States ordered the departure of non-emergency personnel assigned to the U.S. Embassy in
Havana, Cuba, due to health-related attacks on embassy employees, and President Trump
signed the National Security Presidential Memorandum on Strengthening the Policy of
the United States Toward Cuba (“NSPM”). With respect to the Democratic People’s
Republic of Korea (“DPRK”), the Secretary of State designated the DPRK as a State
Sponsor of Terrorism in November. In its relations with Russia, the State Department
announced that it would require the closure of specified facilities in New York,
Washington, D.C., and San Francisco in response to Russia’s invocation of parity to
reduce the size of the United States presence in Russia. Several provisions in the
Countering America’s Adversaries through Sanctions Act of 2017 (“CAATSA”) relate
to, and provide for mandatory sanctions in connection with, Russia. In December, the
President issued Proclamation 9683, “Recognizing Jerusalem as the Capital of the State
of Israel and Relocating the United State Embassy to Israel to Jerusalem.” The United
States condemned the government of Venezuela in several ways including Executive
Order 13808, “Imposing Additional Sanctions With Respect to the Situation in
Venezuela.” And, recognizing the progress made by the government of Sudan under the
Five Track Engagement Plan, including the cessation of aerial bombings and military
offensives in Darfur, the United States revoked certain longstanding economic sanctions
on Sudan.



In the area of human rights, the United States appeared before the UN Committee
on the Rights of the Child in Geneva in May to answer the Committee’s questions with
respect to the 2016 U.S. periodic report on its implementation of the two Optional
Protocols to the Convention on the Rights of the Child to which the United States is a
party. The United States made two submissions to the Committee Against Torture on the
Draft Revised General Comment on the implementation of Article 3 of the Convention
Against Torture and Other Forms of Cruel, Inhuman, or Degrading Treatment or
Punishment, including a joint submission with the governments of the United Kingdom,
Canada, and Denmark. The United States government issued its fifth annual report on
implementation of the Magnitsky Act, cumulatively listing the 49 persons sanctioned for
their involvement in gross violation of human rights or in the conspiracy that led to the
death of Sergei Magnitsky. The first report under the Global Magnitsky Human Rights
Accountability Act, authorizing the President to impose financial sanctions and visa
restrictions on foreign persons in response to certain gross human rights violations and
acts of corruption was released in June of 2017 and in December, the President issued
E.O. 13818, to further implement the Global Magnitsky Act.

The U.S. government also participated in litigation and arbitration involving
issues related to foreign policy and international law in 2017. The United States filed a
brief in the Supreme Court of the United States in Water Splash, Inc. v. Menon, asserting
that the Hague Service Convention authorizes service of process by mail—and, the
Supreme Court agreed in its decision later in the year. The United States successfully
opposed the petition for certiorari in Morfin v. Tillerson, concerning the reviewability of
a consular officer’s decision to deny an immigrant visa to an alien believed to have been
“an illicit trafficker in any controlled substance.” The Supreme Court held in Morales-
Santana that the differing requirements for unwed mothers and fathers to transmit
citizenship to their child violate the equal protection clause, but did not apply the shorter
one-year period to fathers. The Supreme Court also held that the provisions of Executive
Order 13780, “Protecting the Nation From Foreign Terrorist Entry Into the United
States,” could be implemented to a large extent. The United States filed a brief in the U.S.
Supreme Court in Jesner v. Arab Bank, asserting that a corporation can be a defendant in
an action under the Alien Tort Statute. The U.S. brief in Ali v. Warfaa recommended that
certiorari be denied because both the Fourth Circuit and the Executive Branch had
concluded that Ali was not entitled to immunity. In Hernandez v. Mesa, a damages action
for the death of a Mexican national in a shooting across the U.S. border with Mexico by a
U.S. Border Patrol Agent, the U.S. brief was filed in the Supreme Court in January and
the Supreme Court decided to remand for further proceedings in light of an opinion the
Supreme Court had recently rendered on the availability of a tort remedies under Bivens
(Ziglar v. Abbasi). The Supreme Court also decided Venezuela v. Helmerich & Payne,
addressing the jurisdictional standard under the Foreign Sovereign Immunity Act
(“FSIA”) in a case involving the expropriation exception to immunity. The U.S. briefs in
Bennett and Rubin recommended the Court deny certiorari in Bennett but grant it in
Rubin to determine whether 81610(g) of the FSIA creates a freestanding exception to
attachment immunity. In the world of arbitration, in August, the United States filed its
Response to Iran’s Brief and Evidence in Case A/11 before the Iran-U.S. Claims
Tribunal. The United States also participated in an International Civil Aviation
Organization dispute settlement proceeding with Brazil under Article 84 of the Chicago



Convention. The United States made non-disputing party submissions in dispute
settlement proceedings in several cases in 2017 under NAFTA as well as the United
States-Panama Trade Promotion Agreement, and the U.S.-Uruguay Bilateral Investment
Treaty (“BIT”).

The Digest also discusses U.S. participation in international organizations,
institutions, and initiatives. In the UN Security Council, the United States joined in
ratcheting up sanctions on the DPRK in response to its nuclear activities, via Resolutions
2371, 2375 and 2397. The United States withdrew from the UN Educational, Scientific,
and Cultural Organization (UNESCO) in 2017; it continued its active participation in the
Organization of American States’ Inter-American Commission on Human Rights through
written submissions and participation in a number of hearings. The United States acted
both unilaterally and multilaterally to protect cultural heritage, imposing emergency
import restrictions on certain archaeological and ethnological materials from Libya,
joining in a G7 ministerial on culture, and joining in adopting UN Security Council
Resolution 2347 on the destruction and trafficking of cultural heritage by terrorist groups
and in situations of armed conflict.

It is my hope that this collection will contribute to the codification and
development of international law, and in particular that it will show that the United States
continues to play a leading role in promoting, protecting, and respecting international law
around the world.

Many attorneys in the Office of the Legal Adviser collaborate in the annual effort
to compile the Digest. For the 2017 volume, attorneys whose voluntary contributions to
the Digest were particularly significant include Henry Azar, James Bischoff, Julianna
Bentes, Paul Dean, Steve Fabry, Brian Finucane, Monica Jacobsen, Michael Jacobsohn,
Meredith Johnston, Emily Kimball, Jeffrey Kovar, Oliver Lewis, Lorie Nierenberg,
Megan O’Neill, Cassie Peters, Shana Rogers, Tim Schnabel, Gabriel Swiney, Charles
Trumbull, Thomas Weatherall, Niels von Deuten, and Vanessa Yorke. Sean Elliott at the
Foreign Claims Settlement Commission also provided valuable input. | express very
special thanks to Joan Sherer, the Department’s Senior Law Librarian, and to Jerry Drake
and Rickita Smith for their technical assistance in transforming drafts into the final
published version of the Digest. Finally, | thank CarrieLyn Guymon for her continuing,
outstanding work as editor of the Digest.

Jennifer Newstead
Legal Adviser
Department of State



Note from the Editor

The official version of the Digest of United States Practice in International Law for
calendar year 2017 is published exclusively on-line on the State Department’s website. |
would like to thank my colleagues in the Office of the Legal Adviser and those in other
offices and departments in the U.S. government who make this cooperative venture
possible and aided in the timely release of this year’s Digest.

The 2017 volume follows the general organization and approach of past volumes.
We rely on the texts of relevant original source documents introduced by relatively brief
explanatory commentary to provide context. Introductions (in Calibri font) prepared by
the editor are distinguishable from excerpts (in Times Roman font), which come from the
original sources. Some of the litigation related entries do not include excerpts from the
court opinions because most U.S. federal courts now post their opinions on their
websites. In excerpted material, four asterisks are used to indicate deleted paragraphs,
and ellipses are used to indicate deleted text within paragraphs. Bracketed insertions
indicate editorial clarification or correction to the original text.

Entries in each annual Digest pertain to material from the relevant year, although
some updates (through May 2018) are provided in footnotes. For example, we note the
release of U.S. Supreme Court and other court decisions, as well as other noteworthy
developments occurring during the first several months of 2018 where they relate to the
discussion of developments in 2017.

Updates on most other 2018 developments are not provided, and as a general
matter readers are advised to check for updates. This volume also continues the practice
of providing cross-references to related entries within the volume and to prior volumes of
the Digest.

As in previous volumes, our goal is to ensure that the full texts of documents
excerpted in this volume are available to the reader to the extent possible. For many
documents we have provided a specific internet citation in the text. We realize that
internet citations are subject to change, but we have provided the best address available at
the time of publication. Where documents are not readily accessible elsewhere, we have
placed them on the State Department website, at www.state.gov/s/l/c8183.htm, where
links to the documents are organized by the chapter in which they are referenced.

Other documents are available from multiple public sources, both in hard copy
and from various online services. The United Nations Official Document System makes
UN documents available to the public without charge at
http://www.un.org/en/documents/ods/. For UN-related information generally, the UN’s
home page at www.un.org also remains a valuable source. Resolutions of the UN Human
Rights Council can be retrieved most readily by using the search function on the Human
Rights Council’s website, at
http://www.ohchr.org/EN/HRBodies/HRC/Pages/Documents.aspx. Legal texts of the
World Trade Organization (“WTQO”) may be accessed through the WTO’s website, at
https://www.wto.org/english/docs_e/legal_e/legal_e.htm.
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The U.S. Government Printing Office (“GPO”) provides electronic access to
government publications, including the Federal Register and Code of Federal
Regulations; the Congressional Record and other congressional documents and reports;
the U.S. Code, Public and Private Laws, and Statutes at Large; Public Papers of the
President; and the Daily Compilation of Presidential Documents. The Federal Digital
System, available at https://www.govinfo.gov, is GPO’s online site for U.S. government
materials.

On treaty issues, this site offers Senate Treaty Documents (for the President’s
transmittal of treaties to the Senate for advice and consent, with related materials),
available at https://www.govinfo.gov/app/collection/CDOC, and Senate Executive
Reports (for the reports on treaties prepared by the Senate Committee on Foreign
Relations), available at https://www.govinfo.gov/app/collection/CRPT. In addition, the
Office of the Legal Adviser provides a wide range of current treaty information at
http://www.state.gov/s/l/treaty and the Library of Congress provides extensive treaty and
other legislative resources at https://www.congress.gov.

The U.S. government’s official web portal is https://www.usa.gov, with links to
government agencies and other sites; the State Department’s home page is
http://www.state.gov.

While court opinions are most readily available through commercial online
services and bound volumes, individual federal courts of appeals and many federal
district courts now post opinions on their websites. The following list provides the
website addresses where federal courts of appeals post opinions and unpublished
dispositions or both:

U.S. Court of Appeals for the District of Columbia Circuit:

https://www.cadc.uscourts.gov/bin/opinions/allopinions.asp;

U.S. Court of Appeals for the First Circuit:
http://www.cal.uscourts.gov/opinions/;

U.S. Court of Appeals for the Second Circuit:
http://www.ca2.uscourts.gov/decisions.html;

U.S. Court of Appeals for the Third Circuit:
http://www.ca3.uscourts.gov/search-opinions;

U.S. Court of Appeals for the Fourth Circuit:
http://www.ca4.uscourts.gov/opinions/search-opinions;

U.S. Court of Appeals for the Fifth Circuit:
http://www.ca5.uscourts.gov/electronic-case-filing/case-
information/current-opinions;

U.S. Court of Appeals for the Sixth Circuit:
http://www.ca4.uscourts.gov/opinions/search-opinions;

U.S. Court of Appeals for the Seventh Circuit:
http://media.ca7.uscourts.gov/opinion.html;

U.S. Court of Appeals for the Eighth Circuit:
http://www.ca8.uscourts.gov/all-opinions;

U.S. Court of Appeals for the Ninth Circuit:
www.ca9.uscourts.gov/opinions/ (opinions) and
www.ca9.uscourts.gov/memoranda/ (memoranda and orders—unpublished
dispositions);

Vi
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U.S. Court of Appeals for the Tenth Circuit:
http://www.cal0.uscourts.gov/clerk/opinions/daily;

U.S. Court of Appeals for the Eleventh Circuit:
http://www.call.uscourts.gov/published-opinions;

U.S. Court of Appeals for the Federal Circuit:
http://www.cafc.uscourts.gov/opinions-orders/O/all.

The official U.S. Supreme Court website is maintained at
www.supremecourtus.gov. The Office of the Solicitor General in the Department of
Justice makes its briefs filed in the Supreme Court available at
https://www.justice.gov/osg. Many federal district courts also post their opinions on their
websites, and users can access these opinions by subscribing to the Public Access to
Electronic Records (“PACER?”) service. Other links to individual federal court websites
are available at http://www.uscourts.gov/about-federal-courts/federal-courts-
public/court-website-links.

Selections of material in this volume were made based on judgments as to the
significance of the issues, their possible relevance for future situations, and their likely
interest to government lawyers, especially our foreign counterparts; scholars and other
academics; and private practitioners.

As always, we welcome suggestions from those who use the Digest.

CarrieLyn D. Guymon

vii


http://www.ca10.uscourts.gov/clerk/opinions/daily
http://www.ca11.uscourts.gov/published-opinions
http://www.cafc.uscourts.gov/opinions-orders/0/all
http://www.supremecourtus.gov/
https://www.justice.gov/osg
http://www.uscourts.gov/about-federal-courts/federal-courts-public/court-website-links
http://www.uscourts.gov/about-federal-courts/federal-courts-public/court-website-links

Table of Contents

] (o To [0 1 o] o OO i
NOLE From the EAITOF......oooiiii et aee s v
CHAPTER L.ttt ettt ettt ettt b s bbbt s ettt s e e st et rene e 1
Nationality, Citizenship, and ImMmigration ...............cccooeieeiiiin i 1
A NATIONALITY, CITIZENSHIP, AND PASSPORTS........cooi e 1
1. Derivative Citizenship: Morales-Santana .............ccccccceeeveececiiieeeee e e e 1
2. Attempts to Challenge Passport Denial under the APA: Hinojosa and Villafranca . 4
3. U.S. Passports Invalid for Travel to North Korea ..........ccoceeeecieeiicciiee e, 7
B. IMMIGRATION AND VISAS ... 7
1. Consular NonreVieWability......cccco oo 7

o TR \Y, o Y T o IRV 20 N1 1= Yo o ISR 7

o T | 1Yo RV Y 1 TS RPRRR 13

C. Chehade V. THIEISON ...uuuiiiiiee e e e e e e e e rrre e e e e e e e eenaes 16

d. HAzama V. THEISON ..ottt e e e 16

2. Visa Regulations and ReStriCtioNS .......ccuvviiiiiiiieiiiiiiec e 17
a.  Nonimmigrant ViSQS .........cccccuuiiiiiiiiiiiiiiiiie e 17

b.  PreSidentiQl ACEIONS ...........uueeeecuueeeieiiiieeeecitee ettt e et e e s e e e e e e e s aae e e e e naeees 17

(o V7 o I =X 1 4 [ 1 [ ] ¢ KRR 29

d. Presidential signing statement 0N CAATSA .....ueeeoeeeccciveeeee e 30

T 0| o =1 2o ] | Tox Y R PTRU 30
4. Removals and Repatriations .....ccccvveeeeieiiiiiiiirieeeee e e e e e e 33
5. Agreements on Preventing and Combating Serious Crime .......cccccvceeeeevecvvvvennennnn. 33
C. ASYLUM, REFUGEE, AND MIGRANT PROTECTION ISSUES............... 33
1. Temporary Protected STatus.......coceiiiiiiiiiiiiiiececeeee e 33

(o B =1 01 -« OO OO PP U U PP PPPRRRPP 34

Lo Yo Yo T o U RURRR 34

Lo - [ ] 1 34

Lo Yo 01 ¢ BN Y/ Lo o T FS S P URP 35

L Y o [o o U RPRPR 35

2 = [T T [V o S 36



(o BN |/ Tl [ o [+ 1V o [ USRS 36

2. Refugee Admissions in the United States.........cccoccveeeeiiiiiei i 37

a. Status of the U.S. Refugee AdmIissions Program............ccccccceeeeevuveeeeccveeeescnnnnn 37

b. Central American Minors Program ...........ccccccueeeeeeesiecccciineeeeseeesescienneesasesennans 42

R B \V/ 1T - (o] o PO TP 42
O80T =] =] =T [0 45
CHAPTER 2.ttt ettt ettt e e e e e e et e e e e ettt e e e e e ab e e e e e ebbeeeesaaaaeeeeenbaeeesanbeeeeesanneneens 46
Consular and Judicial Assistance and Related ISSUES ..........ccccvceeeiieeiviee e 46
A. CONSULAR NOTIFICATION, ACCESS, AND ASSISTANCE ..........cccooeniviniieiienieeee 46
Avena Implementation and Related ISSUES........ceveiiieicciiiiieiee e, 46
B. CHILDREN ...ttt b et ae et e bt e nn e e e e e e e nneas 46
R A Vo o o T o SRR 46

a. Report on Intercountry AdOPLION ..........cccuuveeeeeeiieiecicieeeee e 46

b. U.S. Adoption SErvice ProViders............cucccceuueeeiieiieiecciieeeeee e e eescciveeeeeaa e enans 47

C. LItIGATION c.cccoviieiiiiiiiii e 48

2 AN o To [ Toxd T o SRR 50
a. ANNUAT REPOITS .ottt e e e e e e e e e e s e naraaeeeeaeas 50

b. Hague Abduction CONVENLION ..............uuuueeeeeieeeecciiiiieeeee e eeccreree e e e e e 50

c. U.S.-Saudi Arabia Memorandum of Understanding..............cccccceeuvvveneeeeeenns 51

(OF 0Tl R L] (=] =] oL 52
CHAPTER 3.ttt ettt et e ettt e e e et e e e e e at e e e e e ettt e e e e ebbaeeesaaabeeeeaabaeeeesnbbeeeesannreeens 53
International CrimiNal LAW..........ccviiiiuii ittt 53
A EXTRADITION AND MUTUAL LEGAL ASSISTANCE ........ccccooiiiiiin 53
1. EXEradition Treati@S....ccciccciiieeeee ettt e e e ee st ree e e e e e e s esnrreeeeeeeeeennnns 53

2. United States V. MICIOSOSt........uueeeiieeieieiiiieeeeeeeeeececirreeeee e e e eeesctrraee e e e e e e e esnrreeeeeeens 53
3. Law Enforcement Memorandum of Understanding with Cuba .........cccccccuvveeee..n. 55
4, UNIVersal JUNISAICTION .uuvveeeiii ittt e e e e e e e e e s enarrees 56
B. INTERNATIONAL CRIMES ... 56
R I o o T o 56

a. Determination of Countries Not Fully Cooperating with U.S. Antiterrorism

™
-
S
3
%]
U
(9)}



b.  State SPONSOIS Of TEITOIISIM .....ccccuvvveeieeeeeieciiieeeeeeeeeeeesirrrereeeeeeeesssraereeeeessennans 57
C.  CoUuntry reports 0N teIIrOriSM..........uuuveiiiiiiiiieieiiiiiiieiiieieieee e s e e e e eeeeeeees 57
d. ECJdetermination regarding HamQs ...........ccccceeoeiecciiieeieeeeeeecccinreeee e esecneeens 60
€. UN oottt e e e a e e e e e e bbb bareaaeeseannans 60
f. U.S. actions against terrorist QroUPS ...........ccueeeeecueeeeeeiiueeeeeeiieeeesiieeeesesssneeeens 63
D |\ ol { oL USSP 65
. MQJOIS ISt PrOCESS .....eveeeeeeeeieeceeeee e eecectte e e e e s e e e e e s et rrr e e e e e e e e s nnnneeees 65
o R [T =T e [ Tor fo ) o KX Ky (o 4 Lot = 66
Co UN ettt e e e e e e e s e r e e e e e e e e bbb aareaaeeeeannan 66
3. Trafficking iN PEISONS ....ciii ettt e et e e s aree e e e 70
a.  Trafficking in PEIrSONS rEPOIL ............oueeeecuveeeeeiiieeeeecteeeeeecre e e eeraee e e eerae e e e eanaee s 70
b.  Presidential determinQtion...........cccueeueieeeeeciiieeeeeeeeeeeeeccireeee e e e e eeecrrerereeeeeeeans 74
/S |V o T [ YA I TU ] To [T o 1o V- PSPPSR 74
ST 01~ 101 7.2=To I @ o T2 [P PRR 76
a. UN General Assembly High-Level Debate on the UN Convention against
Transnational Organized CriMe ..............eoucuueeeieciieeeeeceee e eetee e e e e s e s s ssaeee e e 76
Lo Yo [ Lot o] K3l o 1o [ o T ¢ P 77
R o] 4 4 ¥ ] o] 4 o] o PP 7
C. INTERNATIONAL, HYBRID, AND OTHER TRIBUNALS...........cccoveenee 79
1. International Criminal CoOUIt.......uuuuiiiuiiieiiiiiiiiiiiriiieraraerararararerararararararaaara.. 79
0.  ASSeMDbIy Of SLALES PAILI€S .........ueeeeieeiieicciieeeee et e e e e e e e 79
D.  GENEIAlI ASSEMDBIY ...ttt e e e e 80
Lo | o o PR 82
Lo B Y T o | TSRO 85
2. International Criminal Tribunals for the Former Yugoslavia and Rwanda and the
Mechanism for International Criminal Tribunals........ccccvvvvvvrereveieririirieieieiereerea, 88
Lo R C =1 1=] ¢ | H 88
b. International Criminal Tribunal for the Former Yugoslavia ............cccuueueeeeeenne. 92
c¢. UN Mechanism for International Criminal Tribunals (“MICT”) ......cccoueeeeeeeeennn. 93
(O80T =] =] =] [0 =R 96



CHAPTER 4.ttt ettt e et ettt e et et et et et et e ee et et et e et ee et et eee et er et et ene et eeeearanens 97

THEALY ATTAITS ...t b bbb ene s 97
A. CONCLUSION, ENTRY INTO FORCE, AND RESERVATIONS............... 97
1. Treaties and International Agreements Generally .......cccccvivveeeeiiiiccccciieeee s 97
2. ILCWork on the Law of Treaties.....coccvvveeeiieiiiiiiiiieieeee ettt 106
B. LITIGATION INVOLVING TREATY LAW ISSUES .........cccoooiiieiie 107
1.  Water Splash: Hague Service CONVENTION .....cviiviiieeiiiiiieeeeiieeeeeieee e e 107

2. Republic of the Marshall Islands: Litigation Alleging Breach of Non-Proliferation

LT 10 2SO PO PROPPRORPRPRPRRRRt 107
3. Arias Leiva: Litigation Regarding U.S.-Colombia Extradition Treaty.................... 115
(08 0TI =] =] =T [0 =L SRR RURRRRR 121
(OT R = =T TP 122
FOreign REIBLIONS .......cc.oiiiiiiiieee e 122
A LITIGATION INVOLVING NATIONAL SECURITY AND FOREIGN
POLICY ISSUES ...ttt 122
1. AlLTamimi v. UNited SEALES.......ccuueeiiiiiiii it eetee et e e s 122
2. Detroit International Bridge Co. v. CanAdQ............cc.ceuevecueeeieiiieeeesiiieeseecieeeeanns 128
K T Yo (o o1 PR RRPUPPR 130
B. ALIEN TORT STATUTE AND TORTURE VICTIM PROTECTION
N O [ TSP PP PR PR PP 130
T O Y=Y Y T U 130
2. ATS and TVPA Cases POSE-KIODE!...........ccuueeeeeieiieeiiirieeeeee e eeeeccrraeeeee s 131
Lo R B =Y o o 11 o 11U PPPRPPRN 131
Lo Y11= o IV = 10T o TP PPPPRN 135
C.  JESNEr V. Arab BanK .....ueveeeieiiiiiiiieeeee ettt eeserrree e e e e e s e ar e e e e e e e e e 139
Ao WaArfaa V. Al e e e et e e e e e e e s anrrareeeeeeeennns 151
€. DOBAN V. BArakK.....ciieicciiieeeie ettt et e e e e s e e e e e e e arrareaeeeeeennnn 155
C. POLITICAL QUESTION DOCTRINE, COMITY, AND FORUM NON
CONVENIENS. ...ttt ne e 155
1. Political QUESTION: AI-TAMUMI ......coooeeirveeeeeie et 155
2. Political Question: Center for Biological DIiVersity ..........cccceeevvverieeeeeieciiivennnnenn 161

3. Political Question: Lin v. UNited SEALES ..........ccoueveirveeeeiieeieiiiiirrreeeeeeeeeeccirreeeeeeens 162



4. Comity, Forum Non Conveniens, and Political Question: Cooper v. .................... 162
D. EXTRATERRITORIAL APPLICATION OF U.S. CONSTITUTION ....... 172
S o 1= s 1o o o = PSP 172
D o o 4 [ 11 [ APPSR 177
CrOSS RETEIENCES ...c.uvieeitie ettt ettt et e et e e s b e e s be e e snbe e e sabe e e sabeeesateeeanreeans 182
CHAPTER Bttt e ettt ettt e e e e e bt e e e e et e e e e e e e abaeeeeesabeeeesanbaeeeesannaeeaeeanrens 183
HUMAN RIGNTS.....ociiiie e 183
A GENERAL ...t 183
1. Country Reports on Human Rights Practices........cccccevvvieiiiiiiiieiniiieee e 183
2. International Covenant on Civil and Political Rights..........cccevviieiiiiiiiei e 183
0.  FOllow-up to PeriodiC REPOIt .........coueeeeeeeeeceiieeeee e eeeecctree e e e secaaereee e e e e 183

b. Draft General Comment 36 0N right tO life ..........ccocevueeeieciieeeeiiiiee e 186

3. HUman Rights COUNCIl.....cccueiiiieeeee et e e e e 193
. OVBIVIBW ..o 193

b.  Special SESSION ON BUIMQ .............uuveeeeeiieieiiiiieee e eecccvee e e e e e escveraee e e e e 201

C. Actions regarding Sri LANKQ..............oouiiiioeccciiiiieeee et e e eeccverre e 202

d. Actions regarding SOULtHh SUQQN .............ccccceuiiieieeiee et e e 203

e. Actions regarding the Democratic Republic of CONgGo ..........cccooeeecvveveeeeeneennn, 204

B. DISCRIMINATION ..ot 205
L. RACE . 205
O UN oot 205

b.  HUMAN RiGATS COUNCIT w.vveeveeeeeieirieeeei e eeeeeiteeeee e eeseerree e e e e e e e e nrrareaeeeeeenans 206

D C =1 o Vo [T ST 208
a. 2017 UN Commission on the Status of Women ..........ccoeeeeeeeeeeieeciinveveeeeeeiennns 208

b.  Women, Peace, And SECUIILY ..........uuuueiieeieicciirieeeeeeeeeeeciirveeeeeeeeseeserreeeeeeeseennans 210

C. UN THIrd COMMUTLEE.....uueeeeeeeeeieccirieeiee e eeeccreeeee e e eetecnrree e e e e e s sesssrrereeeeeseennns 212

d. HUMQAN RIGATS COUNCI veuvvveeeeeieiiieeieie ettt e e e e e e seeiarrere e e e e e senans 213

€. Violence AGAINSt WOMEN .........cccovvveeeeiieeieiiciiieeeeeeeeecscirveeeee e e e sessnssereeeeeseennns 214

3. Sexual Orientation and Gender Identity........cccceevvriereeeeeiieiiireeeee e 214
C. CHILDREN ...ttt et nneas 217



1. Rights Of the Child.....ccooiiiiiiieeeic e 217

a. U.S. Appearance before the Committee on the Rights of the Child ................. 217
b. Rights of the Child ReSOIULION .............ccoecueeeeeiiieee et 221
2. Children in Armed CoNfliCt.......coociiiii i 223
a. Child Soldiers Prevention ACt ... iecccciieeeeee e e eecceree e e e e e e sesvsveeeee e s e e eeans 223
b.  Statements At the UN............oooccuuviiieeiii it e e esscreee e e e e e e e ssnaeree e e e e e e 224
. T I o 11 e B 7o 0 o1 0T o = SR 227
4. Resolution on the Girl Child...........ovviiiiiiiie e 228
5. Human Rights COUNCIl.....cccueieiieeiee et e e 229
D. SELF-DETERMINATION......coiiiiiiieiie e 231
E. ECONOMIC, SOCIAL, AND CULTURAL RIGHTS ... 235
R €T o 1T o | SR 235
B o o o Lo ISR 240
B 111 ) = PP O PP PPPUPPPPP 243
N = (o TU Y1 ¥ = PPN 244
T o 1T o SR 245
F. HUMAN RIGHTS AND THE ENVIRONMENT .......cccooiiiiiiieeee e 246
G. BUSINESS AND HUMAN RIGHTS ... 247
H. INDIGENOUS ISSUES ... 250
1. Expert Mechanism on the Rights of Indigenous Peoples ..........cccccevvieernieennen. 250
2. Enhanced PartiCipation ......cccueieeiii it 251
3. U.S. Visit and Report by Special Rapporteur on the Rights of Indigenous
<o) o L3R 263
4. Annual Thematic Resolutions on the 10t Anniversary of the UNDRIP................ 264
I. TORTURE AND OTHER CRUEL, INHUMAN, OR DEGRADING
TREATMENT OR PUNISHMENT ..o 268
J. FREEDOM OF PEACEFUL ASSEMBLY AND ASSOCIATION................... 278
K. FREEDOM OF EXPRESSION .....ccoiiiiiiiiiiesie e 280
L. FREEDOM OF RELIGION .....c.coiiiiiiiie ettt 281
1. Designations under the International Religious Freedom Act ..........ccccuvvvveeeene.n. 281

D O RN Y oY YU =1 I (=T o Yo U 282



M.  OTHERISSUES ... 285

1. Privacy in the Digital ABE ....ccioviiiiiiiiiiie ettt 285
2. Protecting Human Rights While Countering Terrorism .......ccccccceeeeviiveeeiniineeennns 287
3.  Purported “Right to Development” .........oooiviiiiiiiiiee e 288
CrOSS RETEIENCES ..eeiiiiiiie ettt ettt e e s st e e e e s b e e e s sabeeeessassaeeeenns 289
CHAPTER 7ot e bbb 290
International OrganiZations...........c.ccveii e 290
A. UNITED NATIONS ... 290
Lo UNESCO ittt ettt ettt et at e e bt e st e bt e s at e e bt e sateebe e saaeeneenaeas 290
2. Responsibility of International Organizations ..........cccvecvvieiiiiieee s e 292
3. RUIE OF LAW ittt et e et e e s e e e s nae e e e eennraeeeenns 292
4. UN Role in Advancing International Law .........ccccceevviiieeiiiiiiee e 294
5. Administration of Justice at the UN.........cccoeviiiiiiiiiiie e 295
6. Committees Of the UN ...t e 296
Q. ChArter COMMUELEE .........veeeeeeeieee ettt e e e s e e e s e e e e enaees 296

b. Committee on Relations with the Host COUNEry...........cccocvvueeeeviiveeeeniiieeeenee 298

7o UNWOMEN..ccc e 300
8. Observer Status in the General AssembBIY ......oeveeieeiiciiiieiiec e, 301
9. Role of Security Council to consider human rights.........ccccceeeveeciinieeeeeee e, 302
B. INTERNATIONAL COURT OF JUSTICE .....coooiiieieeeeeee e 304
R €T o 1T o | FS SR 304
2. Request for Advisory Opinion on the British Indian Ocean Territory.................. 305
C. INTERNATIONAL LAW COMMISSION........cooiiiiiiiiiieeeeee e 306
1. ILC'S WOrk at its 6™ SESSION ...cvveevieieiceicrieeeceeeeeee ettt saeens 306
2. PAST ILC WOTK c.eeeeeiieeeiee ettt ettt e e e e ar e e e e e e e e e s abnrreeeeeeeeennnnrraeaeeeens 314
D. REGIONAL ORGANIZATIONS ..ottt 314
1. North American Development BanK.......ccccceiieiiiiiiiiei e, 314
2.  Organization of AmMerican States ......ccccoiierieei e 315
(o TV =T 1= V-1 Lo U SPRPR 315

b. Model Law on the Simplified Corporation.............ccccoecevvveeieeeeeieccciireeeeeeeeeans 316

E. OAS: INTER-AMERICAN COMMISSION ON HUMAN RIGHTS.............. 318



1. Substantive Response Briefs and Letters......ccccovvvvveeeieeiiiiiiiiineeeee e 320

a. Case No. 12.729 (Summerlin): Archival of Long-Dormant Case and Petitioner’s
Duty to Keep IACHR Updated About Status of Domestic Proceedings.................... 320

b. Petition No. P-300-09 (Bullock): Dismissal of IACHR Petition in Light of
Untimeliness; Domestic Settlement; Fourth Instance Formula; Nonbinding Nature of
AMEriICAN DECIArQLION. .....c.uuveveieiiiieieeiiiee ettt e e st e e st e e e naaeee s 321

c. Petition No. MC-454-14 (Owen): Inadequate Information Provided by
Petitioners; Untimeliness of Petition; Fourth Instance Formula.............................. 324

d. Petition No. MC-184-17 (Rahim): Lack of Competence; Nonbinding Nature of
Precautionary Measures; Failure to Exhaust Domestic Remedies; lllegality of Torture
Under INternQtional LAW ...............uuuueeeeeieececcieeeee e eecccteee e e e e esaveee e e e e e e e s ennenees 325

e. Petition No. P-524-16 (Hernandez): Supervening Domestic Settlement
Renders Petition Manifestly Groundless and Therefore Inadmissible Before

f. Petition No. P-627-17 (Mitchell): Competence to Review Collective Rights;
Lawfulness of Death Penalty; Fourth Instance Formula; Basis for Precautionary

IMIBASUIES ..o veieeieeee ettt ettt ree s s e e et ettt s ss s e e e e e eeaa b s s e e eeeeaaabsasssseeanaesssanans 331
B & (=Y 414 ] =P 335
3. Commission DeCiSioONS iN 2017 ..cciiiiiiiiieiiiiieieieieiesese e s e s s e s e e e e e s e s e s e s e e e 348
a. Case No. 12.254: Texas Death ROW...........cccuueeeeeeeeieciiiiiiieeee e e ccciiveeeeea e e 348
b. Case No. 13.154 (Petition No. 766-06): Presidential Vote in Puerto Rico......... 348

c. Case No. 13.326 (Petition No. 1105-06): Presidential Vote and Congressional
Representation Of PUEITO RICO ........cccouveeeeeieeieiiciinieeeeee e eeeccireeeee e e e eeeeesnrreeeeeeeeeenans 348
(08 0TI =] =] =T [0 = SRR 350
CHAPTER 8.ttt ettt ettt e e ettt e e e et e e e e e bt e e e e e e ab b e e e e e sabaeeeesbaeeeesaanbeeeeeanrees 351
International Claims and State Responsibility...........cccccvvveviiiiiicicc e 351
A CUBA CLAIMS TALKS . ..ot 351
B. IRAN CLAITMS ettt nre e 351
C. IRAQ CLAIMS UNDER THE 2014 REFERRAL TO THE FCSC.............. 352
1. Claim No. IRQ-11-069, Decision No. IRQ-1I-045 (Proposed Decision) ................... 352
2. Claim No. IRQ-1I-352, Decision No. IRQ-II-178 (Proposed Decision) ................... 354
D. LIBYA CLAIMS ...ttt enne e 354

1. Foreign Claims Settlement COMMISSION ......ccoiviicirrieeieeeeeieirreeee e eeerrreeeee e 354



a. Claim No. LIB-111-020, Decision No. LIB-111-028................ccoueueieiieeeiiiiinieenenanann.,

b. Claim No. LIB-111-018, Decision NO. LIB-Il1-039..............ccccuuuuvveeiriiiiimeeirriieennnn.

P L =) { o] o F PR
a.  Aviation v. United States.......cccoeiiiiiiiiiiiiicicce

b. Alimanestianu v. United States.......cccceviiiiiiiiiiiiiiieee e
Cr0OSS RETEIEINCES ...ttt
CHAPTER ...t bbbt nb et nb e
Diplomatic Relations, Succession, Continuity of States, ..........c.ccccevveviiie i,
and Other StateN00d ISSUES............coiiiiieiiieee e
A DIPLOMATIC RELATIONS. ...
L. SOMAlIA i e s
2. CUDQ e e e s s
3. RUSSI ettt e e
N 1«17 TS PPRR
TR (=1 11V T PP P PP PPPUPPPPP
B. STATUS ISSUES ... s
L. HONG KON ittt e ettt e s s s e e e e e e et s s s e e e e eeeaeabssseeeeeaesesanans

2. UKF@IN@ .. s

R C 1= ] ¢ = - U
Y o Y- 1o RSP

T 1 = o PPN

6. ZIMDADWE. ... e
7. JEIUSAIEM Lo e
Cr0SS RETEIEINCES ...ttt bbb
CHAPTER 10tttk b et nb e nb e
Privileges and IMMUNITIES .........cooiiiiic e
A. FOREIGN SOVEREIGN IMMUNITIES ACT ..o
1. Application of the FSIA in Enforcement of ICSID Arbitration Awards .................
2. Exceptions to Immunity from Jurisdiction: Commercial Activity ........cccovvveeeen..n.
3. Expropriation Exception to Immunity: Standard for Establishing Jurisdiction....
4. Exceptions to Immunity from Jurisdiction: Torts and Terrorism..........cccceeeennnees

355

w
(S}

w
u
(]

w
u
(]

w
[e)}
=

w
\‘
o

w (W |
~ |~
RN (RN

w
Y]
R

w
|
[ERY

w W W W W W
(ool (0]
= o |© IN |-

w W w W W W
(o} (O N (0]
o [ |V (o) I [ o)

w |w
O
e =

w
(o}
©

w
O
O

w |w
(o)
O [©

S N Y
=
w |00 |oo



D SEIVICE OFf PrOCESS wuvvvieiiiiiiiiieieeie ettt e e e e e s e abbb e e e e e e e eseasbrereeeeees 419

(o N o - T g T-Yo T o V2 T - o TP URPRS 419
c. Savangv. Lao People’s Democratic Republic.......ccccuvveiiiiiiiiiiiiieeeceee e 425
d. Valdevieso v. Tourist Office of Spain in New York .......ccccccovveiiiiiiieecciiieecee, 427
6. Execution of Judgments against Foreign States and Other Post-Judgment
ACTIONS. ... ittt ettt et et ettt e e e et et e e et e e et et et e e e e e e e e et e e et e e e e e e eaaeeees 429
a. Hilt Construction v. Permanent Mission of Chad........ccccocccvviiviiieeiiniiien e, 429
b. Bennett v. Bank Melli and RUbin v. Iran......cccocueiiiniiiieiiniiee e 429
B. IMMUNITY OF FOREIGN OFFICIALS ... 444
L. OVEIVIBW ittt ettt bsbsssssbsbssssssssnssnnsnsnnnnns 444
P VRV Ve Ty o To R URRPPPPR 444
3. Immunity of Former Defense Minister of Israel ........cccecvveiiiviieeiiniiiiee e 449
C. HEAD OF STATE IMMUNITY ..o 455
President and Prime Minister of LAa0S.......c.ueiiiiiiiiiieiiiiececee e 455
D. DIPLOMATIC, CONSULAR, AND OTHER PRIVILEGES AND
IMMUNITIES. .. ettt ettt sbe et 456
1. Determinations under the Foreign MisSions ACt.......ccccceeveeciiiiieeeeeeeccciieeeee . 456
2. Enhanced Consular IMmMUNItIES ......ccccuiiiiiiee e 458
E. INTERNATIONAL ORGANIZATIONS ... 459
1. International Organizations IMmuNities ACt.......cccoveeeeeieiieiiiiirieeeeee e, 459
2. Hilt Construction v. Permanent Mission of CRQd ..............ccoccevvvveeeeeeeeiecciirvennnnnnn. 459
3. Laventure V. UNited NGLIONS ............oocccviueeeeeeeeieiiiiiereeeeeeeeeecinrreeeeeeeeeessnrseneeeeens 462
A V{0 IV O ] = | SRR 474
(08 0TI =] 1] =T [0 =L USRI 476
CHAPTER L. et et e e e e et e e e et e e e e e eab e e e e e sbaeeeesennbeeeeennrees 477
Trade, Commercial Relations, Investment, and Transportation..................cc.c....... 477
A. TRANSPORTATION BY AIR ..o 477
1. Air TransSport AGrEEMENTS ....occeeeiiiiiieie et eee e e e e e e e et ree e e e e e e e e et e e e e e eeereennnans 477

2. Foreign Air Carrier Permit for Norwegian Air International and Norwegian UK. 478

3. Investigation of the Downing of Malaysia Airlines Flight MH17 in Ukraine........ 486



4. International Civil Aviation Organization: Dispute with Brazil under Article 84 of

the Chicago CONVENTION .......iiiiiiiiiiiiieeeee e s 486
B. INVESTMENT DISPUTE RESOLUTION UNDER FREE TRADE
AGREEMENTS L.ttt 486

1. Non-Disputing Party Submissions under Chapter 11 of the North American Free

B o [ Y4 1= 1 0= o | R 486

o T =1 o] [V { I VA G- T - - [ U PPR 487
b.  Lone Pine, INC. V. Canada......cccuuieiiiiiiiei ittt e e 491
[oR |V, Fo] o 11 YA @ o - o - F S PSSP 493
d. Clayton/Bilcon V. Canada ......c.ccceeeiieiiieeieeciee ettt e 494
2. Non-Disputing Party Submissions under other Trade Agreements .................... 500
0. Bridgestone V. Panama.....cccccuiiiiiiiiiiii ettt 500
b.  1talba V. UFUSUAY ...eeveeiiiiiee ettt e e st e st e e e e e e e 504
C. WORLD TRADE ORGANIZATION ..ottt 511
1. Dispute SettlemeENt .....cooi i 511
a. Disputes brought by the United States ..........ccccceevieciiiiieieiiee e 512
b. Disputes brought against the United States ...........ccccoovuveveeeeeeieicciiineeeeeeeeenn, 513

2. Outcomes of the WTO 2017 Ministerial Conference .........cccccvveeeeciiieeeeccineeenns 515
D. TRADE AGREEMENTS ... 516

1. Trans-Pacific PartnNership ...t 516

2. N AR T A ettt h et h e b e h e b e bt e bt enre e eareenaeeenee 516
E. OTHER ISSUES ... e 516

L. FATCA e 516

B o ¥ 1 T C U= =T | =TT 517

3. Transatlantic Commercial Data Transfers......cccocceiieeeeeeeeiecccirreeee e 517

4. Intellectual Property: Special 301 REPOIt ....ccccuvveeieeieeieiireeeeeee et e e 517

B, Presidential PEIMITS......ccouiiciieieeie e e e e e et rereee e 518

0. KEYSTONE XL PIPOIINE ...veeeeeeeeeeeirieeeeee ettt st e e e e s eebrrere e e e e s enans 518
b.  NUSEAr LOGIStICS PIPEIINES ......ccoceerveeeeie ettt eececcrveeeee e e s e essbrereee e e e eenans 519

C.  Enbridge ENergy PiPeliNe ...........ccooveeeeiiiiieiiiiirieeeieeeieieciirveeeeeeeesessissereseeeseennnns 520



Cross References
CHAPTER 12
Territorial Regimes and Related Issues
A.

B.

6.

7.
8.

1.

1.
2.

d. New Procedures for Transfer of Ownership or Control, or Name Change of

Permit Holder

a.

b.

Corporate Responsibility Regimes.......cccccevvivecvviveeeennnn.
Kimberley ProCess........ccccovueeeieiiecccciiieeeeeeeeseccvveneeeans
Extractive Industry Transparency Initiative (“EITI”) .....

Fiscal Transparency RepOrt......ccccceveviveeevniiieeeeniiee e

Committee on Foreign Investments in the United States.........cccoeeccvvvveeniennnnne,

LAW OF THE SEA AND RELATED BOUNDARY ISSUES. ............c.........

UN Convention on the Law of the Sea.......cccoeeeveveunenennnn.

Meeting of States Parties to the Law of the Sea Convention .............cccoveeeeeeeeeennn.

a.

b.

a.

b.

a.

b.

South China Sea and East China Sea.....cccoeevvveveeeveeeenennn.

Other Boundary or Territorial ISSUES ......cccevvieccerriieeeennn.
Cuba maritime boundary .........ccccccevvveeeeeeieccccirierenennn.
Mexico maritime boundary ............cccocceeeeeeecccivvennnnnnn.

Maritime Security and Law Enforcement.........................
Cuba Search and Rescue Agreement...............ccuuueu.....

Portugal Search and Rescue Agreement......................

OUTER SPACE ..ot

The Outer Space Treaty: Potential Legal Models for Activities in Space.............

UN First Committee ..cuuvvvveiieiiieeeee e

Discussion on disarmament aspects of outer space ....

Resolution on preventing an arms race in outer space

ul
N
=

ul
N
=

Ul
N
=

Ul
N
N

Ul
N
N

ol
N
ol

526
526
526

[e) I [e))]

226
327
228

Ul
(o]

528

9]
w
-

533

533

534

9]

34

u
w
(9]

(9]
w
(9]

(9]
w
(9]

(9]
w
(9]

(83
w
(o)}

u
w
(o)}

u
w
(o]

u
w
(o]

93]
w
o



c. Resolution on no first placement of weapons in outer Space .............c.....ceeuu.. 541

3.  Galloway Space Law SYMPOSIUM .....c..euiiiiiiiee e ccciirreee e e eesrrrre e e e e e e e nraaneeeeeas 542
(O80T =] =] =T [0TSR 546
CHAPTER L3 ettt e e e e e e e e bt e e e e s e ab e e e e e eabeeeeeabteeeesannreeeeeaarens 547
Environment and Other Transnational ScientifiC ISSUES..........ccccevvveeevieeeiieeccieens 547
A. LAND AND AIR POLLUTION AND RELATED ISSUES ... 547

O O 1100 =Y (I @1 F=1 o V= RSP 547

P O ) Zo T (=l D 1=T o] 1= i o o S PP UPRPPPPP 550

3. MiNamata CoNVENTION ... 551

4. Transboundary Air POIULION ......cooiiiiiiecee e 552
B. PROTECTION OF MARINE ENVIRONMENT AND MARINE
CONSERVATION ...ttt e e ne e 552

I Y o1 [OOSR P OSSR ORURURPRPRPRPRRRPRRRR 552

Arctic CoUNCil MINISTEIIQL ..........cccueeiieiiiiee et see e et e e e e e e e snaeee s 552

P Y 1) -1 {1 § (o T T T T T TP PP 557

3. International Fisheries Management Agreements.......cccuveeevviveeeeniieeeesncineeeanns 557

4. Marine POIULION .....eveiiciiee e et e e e naaeee s 558

Oil spills and marine pollution agreement with Cuba .............ccccceeevvvveeeesicreeeennnnne. 558

5. UN OCEAN CONTEIENCE ...ttt e et e e e e e e e trr e e e e e e e e e e e ennrreeeeeeees 559

6. Biodiversity Beyond National Jurisdiction .........ccccovveeeeiiiiiiciiiiieeee e, 561

7. Sea Turtle Conservation and Shrimp IMPorts.......ccocccvvveeeeeieeiecccireeeeee e, 562
C. OTHER CONSERVATION ISSUES. ..ot 563

1. Wildlife TraffiCking .ooeee e e e e e 563

2. U.S.-MeXiCo Water Treaty .o e s s s e s e s s e s e s e s s e e 565
(OF (0T €] {1 =] 41011 PR 567
LG8 = =1 I SO 568
Educational and CUItUIal ISSUES.........c...coviiiiiie et 568
A CULTURAL PROPERTY: IMPORT RESTRICTIONS.........ccccoeiiiieene. 568

I T U PP UPPPPTPPPR 568

B OV o] 4§ [ PO UPPPPPPR 569

3. IMlE ettt ettt ettt e et et e r e ree 569



TR 1 o Y SR 570
B CULTURAL PROPERTY: LITIGATION ..o 971
1. United States v. Three Knife Shaped Coins ............cccceeeeeeeeeccciveeeeeeeeeeeecciveeeeenn. 571
2. United States v. Twenty-nine Artifacts from Peru ...........cccccouecvceeencieeeeincineeennns 574
C. G7 AND UN ACTIONS ... e 576
1. G7 Ministerial 0n CURUIE......ovvei i 576
2. UN Security Council ReSOIUtION 2347 ......oveeeeiie et creeee e 578
D. EXCHANGE PROGRAMS ... 580
1. Fulbright Programs ......c.cooiiiiiiiiiiiiiceeeeeeetee et 580
P (NN S ) A 1= | o] o PO OO 580
E. INTERNATIONAL EXPOSITIONS........coiiiieiie e 581
O =Y o 1T - | BT PP 581
2. Proposed Minnesota World EXpo 2023 .......ccuuieieiiiiieeeciiieee e e esieee e eeeeee e 581
(08 0TI =] 1] =T [ =L USRI 583
CHAPTER 15 ettt ettt et b ettt sttt b et b et b e et bbb 585
Private INternational LAW ...........cocuiiiiiiiiiie ettt sbae e s 585
A COMMERCIAL LAW/UNCITRAL ..ottt 585
Lo UNCITRAL ettt ettt et et e sae e e b e s s e e beesaeeenneesanes 585
2. UN Convention on the Assignment of Receivables .........ccccccoviiiiiiiiicniieennne 586
R Y= Tl 0| L (=T @e] 0 1V/=1 ¢ o] o H TP 586
L Y o Yo 3 ] | LI @] 1Y/ 1 4 o] o (PP 587
B. FAMILY LAW ...t 587
1. Hague Convention on the Civil Aspects of International Child Abduction.......... 587
2. Hague Child Support CoNVENTION.......cccuvieeeeeeeeiecrieeeeee e ee e ee e 592
C. INTERNATIONAL CIVIL LITIGATION ...t 593
1. Water Splash, INC. V. MIENON .........ccccoovuveeeeiieeieiiciiieeeeeee e eecciireeeee e e e eeseeiaraeeeeee s 593
2. DA Terra Siderurgica LTDA v. American Metals International............................. 604
3.  Mobil Cerro Negro, Ltd. V. VENEZUEIQ ............ccooeeveirveeeeiieiieecciirieeeeeeeeeeecrreeeeee e 610
(08 0TI =] =] =T [0TSRSO 611

O8N = =1 TP 612



Sanctions, Export Controls, and Certain Other Restrictions...........c.cccccevvviernenne. 612
A. IMPOSITION, IMPLEMENTATION, AND MODIFICATION OF

SANCTIONS .. ettt n e e e e nreeane e 612

i I | = o PP UPPPPTPPPP 612

a. The Joint Comprehensive Plan of Action (“JCPOA”) ......cccccueeeeeciueeeeiiirieeeeene 612

b. Implementation of UN Security Council resolutions...............cccccceeeeeccuveeeennnnn. 612

c. U.S.sanctions and other CONLrols.............cccouuuueeiiiiieiccciiiieee e eeccciereee e e 613

DY o - PR 620

3. CUD@ ettt ettt e ettt e e 622

Amendments to the Cuban Assets Control Regulations ..............ccccoecveevvvveeeencnnnn. 622

Y L Y=Y AU =Y I F PSR 625

0. U.S.SANCLIONS c.cccoooiiiiiiiiiiiii 625

o U (VI Yo T Lo 1 o T PSS 627

5. Democratic People’s Republic of KOrea........ccueeeeviuiieiiieiiiie e 627

a. State Sponsor of Terrorism DesSigNatioN..............coeccueeeereiiueeeisiineeeesiieeeesnnns 627

Lo 17 101 T g [ 1 XSS 628

C. NONPIrOlIfEration ..........cccoueeiieiiiie ittt e e e e aa e e e e 631

T 1= o o o 1~ o U 645

a. UN and other coordinated multilateral action.............cc..eeeeeeeeieeciiveeeeeeenienenns 645

b. U.S. targeted financial SANCHIONS..............cccevivueeeieeeeeiiciiirreeeeeeeeeeeccrereeeeeeeennans 647

c. Annual certification regarding cooperation in U.S. antiterrorism efforts ....... 656

S 21U 11 - T 656

A.  CAATSA ettt 656

b. Sanctions in response to Russia’s actions in UKraine ..............ccccceevuveveeeeeennns 664

C. RUSSIA MAGNIESKY .......vrveeeeeee ettt e et e e e et eenraee e e e e e e sessnrraeeeeeeeeennns 665

8.  Global MagNitSKY ACt ..eeveiiiiieiiiieiiee e e e e e e e e s e 667
9. Targeted Sanctions Relating to Threats to Democratic Process and Restoration of

Peace, Security, and Stability .......cccceei i 673

a. Democratic Republic Of CONQGO .....eeueeeeeeeicciiieeee et e e e 673

Lo = 10 o T PR SPUPR 674



(9}
N
3
<3
Q
Sy
2
]
o
N
D

(o B Y1 T o T PP SSPRR 675

L Yo 10 s B YV o [o s TSR SPRPR 684

. Central African REPUDBIIC ...............ooeeeeueeeeeeeiee ettt e e et e e e aae e 685

o T e 1 = [ o )| -SSR 685

(T I 2 Yo PR SPRP 685

T = o | o X3P SPRP 686

10. Transnational CrimeE ...t e e e e e e nraaeeeeeeeas 686
11.  Malicious Activities in Cyberspace .....ccccccvivecccieiieeee et 687
B. EXPORT CONTROLS ... 687
1. Export Control Liti8atioNn.......ccoccuiiiiiiiiiie it e 687
(08 0TI =] =] =T [0 =L SRR RURRRRR 690
(OT R = = =3 TP 691
International Conflict Resolution and AVOIdanCe ..........cccceeevveeiiiee e 691
A MIDDLE EAST PEACE PROCESS.......ccoo i 691
B. PEACEKEEPING AND CONFLICT RESOLUTION ......cccceooiiiiiiciieee, 692
1. Peacekeeping REfOIM ....cceiiii i e 692
DY o - TR 694

S TR |V - 1 PPV PROPP 703
4. Democratic Republic of the CONGO ..ueveviiiiiiiceee e 705
ST o 101 o I U o F- [ o RO ST 706
T o] (o] 111 o 1= ST 711
7. Accountability of UN Officials and Experts on MissSions..........ccccevvvveeeeeeeerecnnnnen. 712
C. CONFLICT AVOIDANCE AND ATROCITIES PREVENTION ............... 713
T = 10T o o - 713
DB N Y- [T I\ d o Tl 1 4 [=T RSO T 722
(OF 0T R L] (=] =] oL 724
O8N = =1 < F 725
USE OF FOTCE ..ttt ettt et ettt e et e st e e et e e e sbb e e e sbb e e s sabeeabteesbeeeans 725
A. GENERAL ...t et neas 725

1. War Powers Act Report 10 CONGIeSssS ....oivviiviiiiiiiieiiieeeriiiiceee e eeeeaaians 725



2. Use of Force Issues Related to Counterterrorism Efforts.......ccccccveeeevecinvnennnnnnn. 728

Lo TR & o o I (ol D =) £=Jo L ) Y YR 728

b. Congressional communications regarding legal basis for counterterrorism
(o] 011 o 14 o] £ SO 729
3. Bilateral and Multilateral Agreements and Arrangements ........cccoecvveeeieciieeeenns 734
a. Montenegro Joins NATO ...ttt 734
D, CADO VEIrde SOFA ..ottt ettt ettt st e s sbae e e s aaae e s s e 735
C. Agreement With GEOIZIa....ccccuuiieiiiiiiiiiiiiee e 736
4. International HUMaNItarian LaW......ccceeeeriiiiiiiiiiiee e 736
a.  Civilians in Armed CONFlICt ..........ooevuueiiieiiieie et e 736
b. Applicability of international law to conflicts in cyberspace..............cceeeu.... 736
B. CONVENTIONAL WEAPONS ..ot 739
1. U.S. Response to Stockholm International Peace Research Institute ................. 739
2. Convention on Certain Conventional Weapons .......cccccceeveecciviiieeeeeeeeccniieeeeenn. 743
C. DETAINEES ...t 750
I o T Yo [0 1o R 750
(08 0TI =] =] =1 [T TSR 764
O8N = == K TR 765
Arms Control, Disarmament, and Nonproliferation................cccccoeveviiieiicie s, 765
A. GENERAL ...t 765
B. NONPROLIFERATION ...ttt 765

1. Non-Proliferation Treaty: Preparatory Committee for the 2020 Review
(@70 0 1T /=1 [ <SSR 765

2. Convention on Supplementary Compensation for Nuclear Damage: Cooper v.

TEPCO .ottt e e e et e e et et e s et e e eeeeeneeseeeeneaeeneeeeaes 770
3. NUCIEar-WeapON-FrEE8 ZONES .....ccccceeieciiieeiee e e e cecctieree e e e e e esecrrtreeeeeeeeessnnraeeeeeaens 774
A, NUCIEAI SECUILY coiiiieiiiitieeee ettt eeree e e e e e e et braeeeeeeeeeseaasrsereeeeessennnns 775
5. Hague Code of CONAUCE ....cccuuriiiiieeieeiirteeeee et e e e reeeee e 780
6. UN Security Council ResolUtion 1540 .......ceeeeieiieiiiirieieeeeeeeeecinrreeeeeeeeeeeinnrneeeeeeees 780
7. CoUNTIY-SPECITIC ISSUES .ooeeieeiiiirieiiee ettt e e s et e e e e e e e s eaanrees 781

a. Democratic People’s Republic of Korea (“DPRK” or “North Korea”)................ 781



(o B (Yo T Y o PP SSPRR 788

C. ARMS CONTROL AND DISARMAMENT ....cooiiiiiieeee e 789
S U 1 T <To I\ = o T PP 789
a. Disarmament COMMISSION ...........ccouuiiiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeee ettt 789

b. Treaty Banning NUCIEAr WeapONS...........cc.uueeeecueeeeriiieeeiniiieeeesiieesessnnesssnnens 791

C.  FirSt COMMUTEEE ...ooeeeeeeiiiiiiiiiiieieeeeeeeeeeeeeeeeteeeee ettt e e e e e e e e 793

2. International Partnership for Nuclear Disarmament Verification............c.......... 797
3. NEW START Tty e e e e 799
S 1L o I =) XY PP PTPPPPN 799
D. CHEMICAL AND BIOLOGICAL WEAPONS. ........ccooo i 800
1. Chemical WeapoNns iN SYM@.. .. iciiieeee ettt e eeetver e e e e e e e snnaaaeeee e 800
2. Biological Weapons CONVENTION ......cccuuiiiiiieeiee e e et e e e nnrveneee e 809
E. ARMS TRADE TREATY ..o 810

(08 0TI =] =] =T [ =L SRR 812



Introduction

It is my pleasure to introduce the 2017 edition of the Digest of United States Practice in
International Law. This volume reflects the work of the Office of the Legal Adviser
during calendar year 2017, including the final weeks of the Obama Administration and
the beginning of the Trump Administration. The State Department publishes the on-line
Digest to make U.S. views on international law quickly and readily accessible to our
counterparts in other governments, and to international organizations, scholars, students,
and other users, both within the United States and around the world. During most of this
year, the Office was fortunate to be led by Principal Deputy Legal Adviser Richard
Visek, and a number of excerpts from his remarks and presentations over the course of
2017 are included in this edition.

This volume features explanations of U.S. international legal views in 2017
delivered by representatives of the U.S. government. Secretary of State Rex Tillerson
announced the conclusion that ISIS is responsible for genocide against Yezidis,
Christians, and Shia Muslims in areas it controls or has controlled, as well as crimes
against humanity and ethnic cleansing directed at these and other minority groups.
Secretary Tillerson also spoke in 2017 on the crisis in Burma’s Rakhine State, conveying
the U.S. view that the situation in northern Rakhine state constitutes ethnic cleansing
against Rohingya. U.S. Special Adviser Carlos Trujillo at the UN General Assembly’s
Sixth Committee expressed the U.S. commitment to accountability for atrocity crimes,
and support for international, regional, hybrid, and domestic mechanisms that pursue this
goal. And, Acting Legal Adviser Rich Visek also commemorated the closure of the
International Criminal Tribunal for the former Yugoslavia. Mr. Visek spoke at the
Assembly of States Parties of the International Criminal Court, reiterating the United
States’ long-standing and continuing objection to any ICC assertion of jurisdiction over
nationals of States that are not parties to the Rome Statute, absent a UN Security Council
referral or the consent of that State. Mr. Visek and Mark Simonoff, Minister Counselor
for the U.S. Mission to the United Nations, expressed U.S. views on the work of the
International Law Commission in 2017, including the topics of crimes against humanity,
provisional application of treaties, general principles of law, evidence before international
courts and tribunals, immunity of state officials, protection of the atmosphere,
peremptory norms of general international law, succession of states in respect of state
responsibility, and protection of the environment in relation to armed conflicts. The
administration’s views were also conveyed in Congressional communications, including
several regarding the domestic and international legal bases for the campaign against al-
Qa’ida and associated forces, including against the Islamic State of Iraq and Syria.

There were numerous developments in 2017 relating to U.S. international
agreements, treaties and other arrangements. The President notified Congress of his intent
to renegotiate the North American Free Trade Agreement (“NAFTA”). President Trump
also announced the U.S. intent to withdraw from the Paris Agreement on climate change
but to begin negotiations to reenter either the Paris Agreement or a new arrangement.



Additionally, the Administration pursued entry into new international obligations in a
variety of areas. For example, Mr. Visek testified before the U.S. Senate on five treaties
under consideration that had previously been transmitted: extradition treaties with
Kosovo and Serbia; maritime boundary delimitation treaties with Kiribati and the
Federated States of Micronesia; and the UN Convention on the Assignment of
Receivables in International Trade. The United States entered into new arrangements,
including Minute No. 323 to the 1944 Water Treaty with Mexico, outlining joint
measures to address water shortages. Four agreements on preventing and combating
serious crime entered into force in 2017, with Chile, Romania, New Zealand, and Cyprus.
The United States signed new air transport agreements in 2017 with St. Vincent and the
Grenadines and with the Kingdom of the Netherlands, in respect of Sint Maarten, and
amended air transport agreements with Benin and Sri Lanka. The Minamata Convention
on Mercury surpassed the requirement of 50 Parties for entry into force, and the Secretary
of State signed the instrument of acceptance to join the 2012 amendments to the
Gothenburg Protocol to the 1979 Convention on Long-Range Transboundary Air
Pollution. The United States deposited its instrument of ratification for three regional
fisheries conventions. The Republic of Cabo Verde concluded a new Status of Forces
Agreement (“SOFA”) with the United States. And, the United States ratified the protocol
for Montenegro to join NATO.

The United States was very active in its relations with Cuba, concluding a
bilateral Joint Statement on Migration that ended the so-called Wet Foot-Dry Foot policy
for Cuban migrants; a bilateral treaty to delimit the maritime boundary in the eastern Gulf
of Mexico; a bilateral search and rescue agreement; a bilateral agreement to prepare for
and respond to oil spills and hazardous substance pollution in the Gulf of Mexico and the
Straits of Florida; a bilateral Law Enforcement Memorandum of Understanding; and also
convening the sixth meeting of the Bilateral Commission. Later in the year, the United
States ordered the departure of non-emergency personnel assigned to the U.S. Embassy in
Havana, Cuba, due to health-related attacks on embassy employees, and President Trump
signed the National Security Presidential Memorandum on Strengthening the Policy of
the United States Toward Cuba (“NSPM”). With respect to the Democratic People’s
Republic of Korea (“DPRK”), the Secretary of State designated the DPRK as a State
Sponsor of Terrorism in November. In its relations with Russia, the State Department
announced that it would require the closure of specified facilities in New York,
Washington, D.C., and San Francisco in response to Russia’s invocation of parity to
reduce the size of the United States presence in Russia. Several provisions in the
Countering America’s Adversaries through Sanctions Act of 2017 (“CAATSA”) relate
to, and provide for mandatory sanctions in connection with, Russia. In December, the
President issued Proclamation 9683, “Recognizing Jerusalem as the Capital of the State
of Israel and Relocating the United State Embassy to Israel to Jerusalem.” The United
States condemned the government of Venezuela in several ways including Executive
Order 13808, “Imposing Additional Sanctions With Respect to the Situation in
Venezuela.” And, recognizing the progress made by the government of Sudan under the
Five Track Engagement Plan, including the cessation of aerial bombings and military
offensives in Darfur, the United States revoked certain longstanding economic sanctions
on Sudan.



In the area of human rights, the United States appeared before the UN Committee
on the Rights of the Child in Geneva in May to answer the Committee’s questions with
respect to the 2016 U.S. periodic report on its implementation of the two Optional
Protocols to the Convention on the Rights of the Child to which the United States is a
party. The United States made two submissions to the Committee Against Torture on the
Draft Revised General Comment on the implementation of Article 3 of the Convention
Against Torture and Other Forms of Cruel, Inhuman, or Degrading Treatment or
Punishment, including a joint submission with the governments of the United Kingdom,
Canada, and Denmark. The United States government issued its fifth annual report on
implementation of the Magnitsky Act, cumulatively listing the 49 persons sanctioned for
their involvement in gross violation of human rights or in the conspiracy that led to the
death of Sergei Magnitsky. The first report under the Global Magnitsky Human Rights
Accountability Act, authorizing the President to impose financial sanctions and visa
restrictions on foreign persons in response to certain gross human rights violations and
acts of corruption was released in June of 2017 and in December, the President issued
E.O. 13818, to further implement the Global Magnitsky Act.

The U.S. government also participated in litigation and arbitration involving
issues related to foreign policy and international law in 2017. The United States filed a
brief in the Supreme Court of the United States in Water Splash, Inc. v. Menon, asserting
that the Hague Service Convention authorizes service of process by mail—and, the
Supreme Court agreed in its decision later in the year. The United States successfully
opposed the petition for certiorari in Morfin v. Tillerson, concerning the reviewability of
a consular officer’s decision to deny an immigrant visa to an alien believed to have been
“an illicit trafficker in any controlled substance.” The Supreme Court held in Morales-
Santana that the differing requirements for unwed mothers and fathers to transmit
citizenship to their child violate the equal protection clause, but did not apply the shorter
one-year period to fathers. The Supreme Court also held that the provisions of Executive
Order 13780, “Protecting the Nation From Foreign Terrorist Entry Into the United
States,” could be implemented to a large extent. The United States filed a brief in the U.S.
Supreme Court in Jesner v. Arab Bank, asserting that a corporation can be a defendant in
an action under the Alien Tort Statute. The U.S. brief in Ali v. Warfaa recommended that
certiorari be denied because both the Fourth Circuit and the Executive Branch had
concluded that Ali was not entitled to immunity. In Hernandez v. Mesa, a damages action
for the death of a Mexican national in a shooting across the U.S. border with Mexico by a
U.S. Border Patrol Agent, the U.S. brief was filed in the Supreme Court in January and
the Supreme Court decided to remand for further proceedings in light of an opinion the
Supreme Court had recently rendered on the availability of a tort remedies under Bivens
(Ziglar v. Abbasi). The Supreme Court also decided Venezuela v. Helmerich & Payne,
addressing the jurisdictional standard under the Foreign Sovereign Immunity Act
(“FSIA”) in a case involving the expropriation exception to immunity. The U.S. briefs in
Bennett and Rubin recommended the Court deny certiorari in Bennett but grant it in
Rubin to determine whether 81610(g) of the FSIA creates a freestanding exception to
attachment immunity. In the world of arbitration, in August, the United States filed its
Response to Iran’s Brief and Evidence in Case A/11 before the Iran-U.S. Claims
Tribunal. The United States also participated in an International Civil Aviation
Organization dispute settlement proceeding with Brazil under Article 84 of the Chicago



Convention. The United States made non-disputing party submissions in dispute
settlement proceedings in several cases in 2017 under NAFTA as well as the United
States-Panama Trade Promotion Agreement, and the U.S.-Uruguay Bilateral Investment
Treaty (“BIT”).

The Digest also discusses U.S. participation in international organizations,
institutions, and initiatives. In the UN Security Council, the United States joined in
ratcheting up sanctions on the DPRK in response to its nuclear activities, via Resolutions
2371, 2375 and 2397. The United States withdrew from the UN Educational, Scientific,
and Cultural Organization (UNESCO) in 2017; it continued its active participation in the
Organization of American States’ Inter-American Commission on Human Rights through
written submissions and participation in a number of hearings. The United States acted
both unilaterally and multilaterally to protect cultural heritage, imposing emergency
import restrictions on certain archaeological and ethnological materials from Libya,
joining in a G7 ministerial on culture, and joining in adopting UN Security Council
Resolution 2347 on the destruction and trafficking of cultural heritage by terrorist groups
and in situations of armed conflict.

It is my hope that this collection will contribute to the codification and
development of international law, and in particular that it will show that the United States
continues to play a leading role in promoting, protecting, and respecting international law
around the world.

Many attorneys in the Office of the Legal Adviser collaborate in the annual effort
to compile the Digest. For the 2017 volume, attorneys whose voluntary contributions to
the Digest were particularly significant include Henry Azar, James Bischoff, Julianna
Bentes, Paul Dean, Steve Fabry, Brian Finucane, Monica Jacobsen, Michael Jacobsohn,
Meredith Johnston, Emily Kimball, Jeffrey Kovar, Oliver Lewis, Lorie Nierenberg,
Megan O’Neill, Cassie Peters, Shana Rogers, Tim Schnabel, Gabriel Swiney, Charles
Trumbull, Thomas Weatherall, Niels von Deuten, and Vanessa Yorke. Sean Elliott at the
Foreign Claims Settlement Commission also provided valuable input. | express very
special thanks to Joan Sherer, the Department’s Senior Law Librarian, and to Jerry Drake
and Rickita Smith for their technical assistance in transforming drafts into the final
published version of the Digest. Finally, | thank CarrieLyn Guymon for her continuing,
outstanding work as editor of the Digest.

Jennifer Newstead
Legal Adviser
Department of State



Note from the Editor

The official version of the Digest of United States Practice in International Law for
calendar year 2017 is published exclusively on-line on the State Department’s website. |
would like to thank my colleagues in the Office of the Legal Adviser and those in other
offices and departments in the U.S. government who make this cooperative venture
possible and aided in the timely release of this year’s Digest.

The 2017 volume follows the general organization and approach of past volumes.
We rely on the texts of relevant original source documents introduced by relatively brief
explanatory commentary to provide context. Introductions (in Calibri font) prepared by
the editor are distinguishable from excerpts (in Times Roman font), which come from the
original sources. Some of the litigation related entries do not include excerpts from the
court opinions because most U.S. federal courts now post their opinions on their
websites. In excerpted material, four asterisks are used to indicate deleted paragraphs,
and ellipses are used to indicate deleted text within paragraphs. Bracketed insertions
indicate editorial clarification or correction to the original text.

Entries in each annual Digest pertain to material from the relevant year, although
some updates (through May 2018) are provided in footnotes. For example, we note the
release of U.S. Supreme Court and other court decisions, as well as other noteworthy
developments occurring during the first several months of 2018 where they relate to the
discussion of developments in 2017.

Updates on most other 2018 developments are not provided, and as a general
matter readers are advised to check for updates. This volume also continues the practice
of providing cross-references to related entries within the volume and to prior volumes of
the Digest.

As in previous volumes, our goal is to ensure that the full texts of documents
excerpted in this volume are available to the reader to the extent possible. For many
documents we have provided a specific internet citation in the text. We realize that
internet citations are subject to change, but we have provided the best address available at
the time of publication. Where documents are not readily accessible elsewhere, we have
placed them on the State Department website, at www.state.gov/s/l/c8183.htm, where
links to the documents are organized by the chapter in which they are referenced.

Other documents are available from multiple public sources, both in hard copy
and from various online services. The United Nations Official Document System makes
UN documents available to the public without charge at
http://www.un.org/en/documents/ods/. For UN-related information generally, the UN’s
home page at www.un.org also remains a valuable source. Resolutions of the UN Human
Rights Council can be retrieved most readily by using the search function on the Human
Rights Council’s website, at
http://www.ohchr.org/EN/HRBodies/HRC/Pages/Documents.aspx. Legal texts of the
World Trade Organization (“WTQO”) may be accessed through the WTO’s website, at
https://www.wto.org/english/docs_e/legal_e/legal_e.htm.
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The U.S. Government Printing Office (“GPO”) provides electronic access to
government publications, including the Federal Register and Code of Federal
Regulations; the Congressional Record and other congressional documents and reports;
the U.S. Code, Public and Private Laws, and Statutes at Large; Public Papers of the
President; and the Daily Compilation of Presidential Documents. The Federal Digital
System, available at https://www.govinfo.gov, is GPO’s online site for U.S. government
materials.

On treaty issues, this site offers Senate Treaty Documents (for the President’s
transmittal of treaties to the Senate for advice and consent, with related materials),
available at https://www.govinfo.gov/app/collection/CDOC, and Senate Executive
Reports (for the reports on treaties prepared by the Senate Committee on Foreign
Relations), available at https://www.govinfo.gov/app/collection/CRPT. In addition, the
Office of the Legal Adviser provides a wide range of current treaty information at
http://www.state.gov/s/l/treaty and the Library of Congress provides extensive treaty and
other legislative resources at https://www.congress.gov.

The U.S. government’s official web portal is https://www.usa.gov, with links to
government agencies and other sites; the State Department’s home page is
http://www.state.gov.

While court opinions are most readily available through commercial online
services and bound volumes, individual federal courts of appeals and many federal
district courts now post opinions on their websites. The following list provides the
website addresses where federal courts of appeals post opinions and unpublished
dispositions or both:

U.S. Court of Appeals for the District of Columbia Circuit:

https://www.cadc.uscourts.gov/bin/opinions/allopinions.asp;

U.S. Court of Appeals for the First Circuit:
http://www.cal.uscourts.gov/opinions/;

U.S. Court of Appeals for the Second Circuit:
http://www.ca2.uscourts.gov/decisions.html;

U.S. Court of Appeals for the Third Circuit:
http://www.ca3.uscourts.gov/search-opinions;

U.S. Court of Appeals for the Fourth Circuit:
http://www.ca4.uscourts.gov/opinions/search-opinions;

U.S. Court of Appeals for the Fifth Circuit:
http://www.ca5.uscourts.gov/electronic-case-filing/case-
information/current-opinions;

U.S. Court of Appeals for the Sixth Circuit:
http://www.ca4.uscourts.gov/opinions/search-opinions;

U.S. Court of Appeals for the Seventh Circuit:
http://media.ca7.uscourts.gov/opinion.html;

U.S. Court of Appeals for the Eighth Circuit:
http://www.ca8.uscourts.gov/all-opinions;

U.S. Court of Appeals for the Ninth Circuit:
www.ca9.uscourts.gov/opinions/ (opinions) and
www.ca9.uscourts.gov/memoranda/ (memoranda and orders—unpublished
dispositions);

Vi
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U.S. Court of Appeals for the Tenth Circuit:
http://www.cal0.uscourts.gov/clerk/opinions/daily;

U.S. Court of Appeals for the Eleventh Circuit:
http://www.call.uscourts.gov/published-opinions;

U.S. Court of Appeals for the Federal Circuit:
http://www.cafc.uscourts.gov/opinions-orders/O/all.

The official U.S. Supreme Court website is maintained at
www.supremecourtus.gov. The Office of the Solicitor General in the Department of
Justice makes its briefs filed in the Supreme Court available at
https://www.justice.gov/osg. Many federal district courts also post their opinions on their
websites, and users can access these opinions by subscribing to the Public Access to
Electronic Records (“PACER?”) service. Other links to individual federal court websites
are available at http://www.uscourts.gov/about-federal-courts/federal-courts-
public/court-website-links.

Selections of material in this volume were made based on judgments as to the
significance of the issues, their possible relevance for future situations, and their likely
interest to government lawyers, especially our foreign counterparts; scholars and other
academics; and private practitioners.

As always, we welcome suggestions from those who use the Digest.

CarrieLyn D. Guymon
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CHAPTER 1

Nationality, Citizenship, and Immigration

NATIONALITY, CITIZENSHIP, AND PASSPORTS

Derivative Citizenship: Morales-Santana

The United States Supreme Court issued its decision in the Morales-Santana case in June
2017. As discussed in Digest 2016 at 1-12 and Digest 2015 at 1-6, the case involves the
constitutionality of the statutory provisions governing when a child born abroad out of
wedlock is granted U.S. citizenship at birth. Plaintiff Morales-Santana was born out of
wedlock in the Dominican Republic to a Dominican mother and a U.S. citizen father. His
U.S. citizen father did not have the physical presence required under the relevant
provision of the Immigration and Nationality Act (“INA”) to transmit U.S. citizenship to
Morales-Santana. Morales-Santana later challenged his deportation from the United
States, arguing that the differing requirements for out of wedlock citizen fathers and
mothers to transmit U.S. citizenship violate the Fifth Amendment’s equal protection
clause. The Court of Appeals for the Second Circuit invalidated the ten-year physical
presence requirement for out of wedlock fathers, requiring them to instead show the
same one-year continuous physical presence required for out of wedlock mothers.

The Supreme Court held that the differing requirements for unwed mothers and
fathers violate the equal protection clause, but the Court did not extend the shorter
one-year residency requirement to convey citizenship to Morales-Santana, as the Court
of Appeals had. Excerpts below from the Court’s opinion (with footnotes omitted)
discuss the issue of statelessness, as well as the reasoning for the remedy directed by
the Court.
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The Government maintains that Congress established the gender-based residency differential in
81409(a) and (c) to reduce the risk that a foreign-born child of a U. S. citizen would be born
stateless. Brief for Petitioner 33. This risk, according to the Government, was substantially
greater for the foreign-born child of an unwed U.S.-citizen mother than it was for the foreign-
born child of an unwed U.S.-citizen father. Ibid. But there is little reason to believe that a
statelessness concern prompted the diverse physical-presence requirements. Nor has the
Government shown that the risk of statelessness disproportionately endangered the children of
unwed mothers.

As the Court of Appeals pointed out, with one exception, nothing in the congressional
hearings and reports on the 1940 and 1952 Acts “refer[s] to the problem of statelessness for
children born abroad.” 804 F. 3d, at 532-533. ... Reducing the incidence of statelessness was the
express goal of other sections of the 1940 Act. See 1940 Hearings 430 (“stateless[ness]” is
“object” of section on foundlings). The justification for §1409’s gender-based dichotomy,
however, was not the child’s plight, it was the mother’s role as the “natural guardian” of a
nonmarital child. ...It will not do to “hypothesiz[e] or inven[t]” governmental purposes for
gender classifications “post hoc in response to litigation.” Virginia, 518 U. S., at 533, 535-536.

Infecting the Government’s risk-of-statelessness argument is an assumption without
foundation. “[F]oreign laws that would put the child of the U.S.-citizen mother at risk of
statelessness (by not providing for the child to acquire the father’s citizenship at birth),” the
Government asserts, “would protect the child of the U.S.-citizen father against statelessness by
providing that the child would take his mother’s citizenship.” Brief for Petitioner 35. The
Government, however, neglected to expose this supposed “protection” to a reality check. Had it
done so, it would have recognized the formidable impediments placed by foreign laws on an
unwed mother’s transmission of citizenship to her child. See Brief for Scholars on Statelessness
as Amici Curiae 13-22, A1-Al5.

Experts who have studied the issue report that, at the time relevant here, in “at least thirty
countries,” citizen mothers generally could not transmit their citizenship to nonmarital children
born within the mother’s country. Id., at 14; see id., at 14-17. “[A]s many as forty-five
countries,” they further report, “did not permit their female citizens to assign nationality to a
nonmarital child born outside the subject country with a foreign father.” Id., at 18; see id., at 18-
21. In still other countries, they also observed, there was no legislation in point, leaving the
nationality of nonmarital children uncertain. Id., at 21-22; see Sandifer, A Comparative Study of
Laws Relating to Nationality at Birth and to Loss of Nationality, 29 Am. J. Int’l L. 248, 256, 258
(1935) (of 79 nations studied, about half made no specific provision for the nationality of non-
marital children). Taking account of the foreign laws actually in force, these experts concluded,
“the risk of parenting stateless children abroad was, as of [1940 and 1952], and remains today,
substantial for unmarried U. S. fathers, a risk perhaps greater than that for unmarried U.S.
mothers.” Brief for Scholars on Statelessness as Amici Curiae 9-10; see id., at 38—39. One can
hardly characterize as gender neutral a scheme allegedly attending to the risk of statelessness for
children of unwed U.S.-citizen mothers while ignoring the same risk for children of unwed U.S.-
citizen fathers.

In 2014, the United Nations High Commissioner for Refugees (UNHCR) undertook a
ten-year project to eliminate statelessness by 2024. See generally UNHCR, Ending Statelessness
Within 10 Years, online at http://www.unhcr.org/en-us/protection/statelessness/546217229/
special-report-ending-statelessness-10-years.html (all Internet materials as last visited June 9,
2017). Cognizant that discrimination against either mothers or fathers in citizenship and



http://www.unhcr.org/en-us/protection/statelessness/546217229/%20special-report-ending-statelessness-10-years.html
http://www.unhcr.org/en-us/protection/statelessness/546217229/%20special-report-ending-statelessness-10-years.html

3 DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW

nationality laws is a major cause of statelessness, the Commissioner has made a key component
of its project the elimination of gender discrimination in such laws. UNHCR, The Campaign To
End Statelessness: April 2016 Update 1 (referring to speech of UNHCR “highlight[ing] the issue
of gender discrimination in the nationality laws of 27 countries—a major cause of statelessness
globally”), online at http://www.unhcr.org/ibelong/ wp-content / uploads / Campaign-Update-
April-2016.pdf; UNHCR, Background Note on Gender Equality, Nationality Laws and
Statelessness 2016, p. 1 (“Ensuring gender equality in nationality laws can mitigate the risks of
statelessness.”), online at http://www.refworld.org/docid/ 56de83ca4.html. In this light, we
cannot countenance risk of statelessness as a reason to uphold, rather than strike out, differential
treatment of unmarried women and men with regard to transmission of citizenship to their
children.

In sum, the Government has advanced no “exceedingly persuasive” justification for
§1409(a) and (c)’s gender-specific residency and age criteria. Those disparate criteria, we hold,
cannot withstand inspection under a Constitution that requires the Government to respect the
equal dignity and stature of its male and female citizens.

v

While the equal protection infirmity in retaining a longer physical-presence requirement
for unwed fathers than for unwed mothers is clear, this Court is not equipped to grant the relief
Morales-Santana seeks, i.e., extending to his father (and, derivatively, to him) the benefit of the
one-year physical-presence term §1409(c) reserves for unwed mothers.

There are “two remedial alternatives,” our decisions instruct, Westcott, 443 U. S., at 89
(quoting Welsh v. United States, 398 U. S. 333, 361 (1970) (Harlan, J., concurring in result)),
when a statute benefits one class (in this case, unwed mothers and their children), as §1409(c)
does, and excludes another from the benefit (here, unwed fathers and their children). “[A] court
may either declare [the statute] a nullity and order that its benefits not extend to the class that the
legislature intended to benefit, or it may extend the coverage of the statute to include those who
are aggrieved by exclusion.” Westcott, 443 U. S., at 89 (quoting Welsh, 398 U. S., at 361
(opinion of Harlan, J.)). “[W]hen the ‘right invoked is that to equal treatment,’ the appropriate
remedy is a mandate of equal treatment, a result that can be accomplished by withdrawal of
benefits from the favored class as well as by extension of benefits to the excluded class.” Heckler
v. Mathews, 465 U. S. 728, 740 (1984) (quoting lowa-Des Moines Nat. Bank v. Ben- nett, 284 U.
S. 239, 247 (1931); emphasis deleted). “How equality is accomplished . . . is a matter on which
the Constitution is silent.” Levin v. Commerce Energy, Inc., 560 U. S. 413, 426-427 (2010).

The choice between these outcomes is governed by the legislature’s intent, as revealed by
the statute at hand. ...Ordinarily, we have reiterated, “extension, rather than nullification, is the
proper course.” Westcott, 443 U. S., at 89. ...

The Court has looked to Justice Harlan’s concurring opinion in Welsh v. United States,
398 U. S., at 361-367, in considering whether the legislature would have struck an exception and
applied the general rule equally to all, or instead, would have broadened the exception to cure the
equal protection violation. In making this assessment, a court should “ ‘measure the intensity of
commitment to the residual policy’”—the main rule, not the exception—“‘and consider the
degree of potential disruption of the statutory scheme that would occur by extension as opposed
to abrogation.” ” Heckler, 465 U. S., at 739, n. 5 (quoting Welsh, 398 U. S., at 365 (opinion of
Harlan, J.)).
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The residual policy here, the longer physical-presence requirement stated in 881401(a)(7)
and 14009, evidences Congress’ recognition of “the importance of residence in this country as the
talisman of dedicated attachment.” Rogers v. Bellei, 401 U. S. 815, 834 (1971); see Weedin v.
Chin Bow, 274 U. S. 657, 665666 (1927) (Congress “attached more importance to actual
residence in the United States as indicating a basis for citizenship than it did to descent. . .. [T]he
heritable blood of citizenship was thus associated unmistakeably with residence within the
country which was thus recognized as essential to full citizenship.” (internal quotation marks
omitted)). And the potential for “disruption of the statutory scheme” is large. For if §1409(c)’s
one-year dispensation were extended to unwed citizen fathers, would it not be irrational to retain
the longer term when the U.S.-citizen parent is married? Disadvantageous treatment of marital
children in comparison to nonmarital children is scarcely a purpose one can sensibly attribute to
Congress.

Although extension of benefits is customary in federal benefit cases, see supra, at 23-24,
n. 22, 25, all indicators in this case point in the opposite direction. Put to the choice, Congress,
we believe, would have abrogated §1409(c)’s exception, preferring preservation of the general
rule.

\

The gender-based distinction infecting 881401(a)(7) and 1409(a) and (c), we hold,
violates the equal protection principle, as the Court of Appeals correctly ruled. For the reasons
stated, however, we must adopt the remedial course Congress likely would have chosen “had it
been apprised of the constitutional infirmity.” Levin, 560 U. S., at 427. Although the preferred
rule in the typical case is to extend favorable treatment, see Westcott, 443 U. S., at 89-90, this is
hardly the typical case. Extension here would render the special treatment Congress prescribed in
81409(c), the one-year physical-presence requirement for U.S.-citizen mothers, the general rule,
no longer an exception. Section 1401(a)(7)’s longer physical-presence requirement, applicable to
a substantial majority of children born abroad to one U.S.-citizen parent and one foreign-citizen
parent, therefore, must hold sway. Going forward, Congress may address the issue and settle on a
uniform prescription that neither favors nor disadvantages any person on the basis of gender. In
the interim, as the Government suggests, §1401(a)(7)’s now-five-year requirement should apply,
prospectively, to children born to unwed U.S.-citizen mothers. ...

* * * *

2. Attempts to Challenge Passport Denial under the APA: Hinojosa and Villafranca

The United States filed appellate briefs in two federal cases in 2017 in which litigants
who were denied a U.S. passport while overseas, on the basis that they had not
established U.S. citizenship, relied on the Administrative Procedure Act (“APA”) as a
basis for challenging the denial. The lower courts in both cases agreed with the U.S.
government that the APA does not provide a remedy under these circumstances
because an administrative remedy is provided in 8 U.S.C. § 1503(b)-(c), which allows an
applicant who has been denied a right or privilege on grounds of non-nationality to seek
lawful entry into the United States by applying at a U.S. diplomatic or consular office for
a certificate of identity for the purpose of travelling to a U.S. port of entry and applying
for admission. Under 8 U.S.C. § 1503(c), a determination at the port of entry that the
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person is not entitled to admission to the United States is subject to judicial review in
habeas corpus.

In Hinojosa v. Horn, No. 17-40077 (5t Cir.), the applicant claimed she was born in
Texas, contrary to indications in her birth record and certificate of baptism that she was
born in Mexico. With her application for a U.S. passport, the applicant submitted an
affidavit from her purported birth father and a report of DNA testing. After she failed to
provide any further evidence in response to the State Department’s request, her
passport application was denied on the grounds that she had provided insufficient
documentation to establish that she had been born in the United States. She then
proceeded to file a case in federal court, which proceeded to the U.S. Court of Appeals
for the Fifth Circuit. The following is the summary of the U.S. government’s argument in
its brief on appeal, filed on April 18, 2017. The brief is available in full at
https://www.state.gov/s/l/c8183.htm.

Congress has provided a remedy for an individual, like Hinojosa, who is denied a right or
privilege on the ground that she is not a U.S. citizen. For an individual who is outside the United
States or who does not reside in the United States, that remedy is set forth at 8 U.S.C. § 1503(b)-
(c): she may seek a certificate of identity from a U.S. consulate that she can then use to seek
entry to the United States, and, if she is denied entry, may then seek review of that denial in
habeas. Hinojosa would rather bypass the procedures set forth at Section 1503(b)-(c) and seek
immediate habeas relief or a review of the State Department’s action under the APA. But neither
the habeas statute nor the APA grants courts jurisdiction over her efforts to evade the statutory
scheme. This Court should affirm the District Court’s dismissal of her claims.

First, the District Court lacked subject matter jurisdiction over Hinojosa’s habeas claim at
this point because Hinojosa is not “in custody” as required to establish jurisdiction under the
habeas statute. As the Magistrate Judge and the District Court correctly concluded, Hinojosa “is
not being subjected to restraints that are not shared by all U.S. citizens,” who must bear a U.S.
passport to lawfully re-enter the United States, and “are required to prove their citizenship prior
to receiving a passport.” ROA.153. Her location outside of the United States does not convert the
denial of a passport application into “custody.” If Hinojosa were correct, analogous government
actions that remove individuals from the United States would result in those individuals’
continuing (and arguably indefinite) “custody.” The Fifth Circuit, however, has rejected that
theory and held that such aliens cannot be considered “in custody” for purposes of the habeas
statute. See Merlan v. Holder, 667 F.3d 538, 539 (5th Cir. 2011).

Second, the District Court also properly dismissed Hinojosa’s habeas claim for failure to
exhaust her administrative remedies, a precondition to seeking habeas relief in federal court. The
Court correctly found no exceptions excusing Hinojosa from that exhaustion requirement. This
Court should affirm the District Court’s dismissal of Hinojosa’s habeas claims on both grounds.
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The District Court also properly dismissed Hinojosa’s APA claim. The APA’s waiver of
sovereign immunity applies only where there is no alternative statutorily provided remedy or
where the alternative remedy is inadequate. Here, however, Section 1503(b) and (c) provide an
adequate remedy for Hinojosa to seek admission and, ultimately, judicial review of her claim of
citizenship. Where such an adequate, alternative remedy exists, the APA does not permit
Hinojosa to bypass that remedy.

Rusk v. Cort, 369 U.S. 367 (1962), a case in which Hinojosa places extensive but
misplaced reliance, does not permit a different conclusion. That case held that the APA provided
jurisdiction for an individual to challenge, while still abroad, the involuntary forfeiture of his
citizenship, and did not require him, as Section 1503 would have, to travel to the United States to
face criminal charges and incarceration related to the reasons the Government believed he had
forfeited his citizenship. Rusk fails to support Hinojosa’s argument, for two reasons. First, as the
District Court correctly held, Rusk had assumed that the APA was an independent grant of
subject-matter jurisdiction, a position the Supreme Court expressly abrogated in Califano v.
Sanders, 430 U.S. 99, 105 (1977). And second, nothing in Rusk suggests that its holding—that
an undisputed U.S. citizen at birth should not have to travel to the United States and face
criminal penalties to seek relief for an allegedly unconstitutional revocation and deprivation of
his citizenship—should extend to an individual who has never been adjudicated to be a U.S.
citizen and challenges only the factual finding that she was not. The District Court properly
found, instead, that in view of the remedy available to Hinojosa at Section 1503(b)-(c), there is
no “final agency action for which there is no other adequate remedy in a court,” 5 U.S.C. § 704,
and therefore the APA’s waiver of sovereign immunity does not apply. This Court should affirm
that decision.

On May 1, 2017, the United States filed its brief on appeal in Villafranca v.
Tillerson, No. 17-40134 (5t Cir.). In this case, Ms. Villafranca’s passport was revoked
after her Mexican birth certificate listing Mexico as her place of birth was discovered.
The State Department sent the notice revoking the passport while Ms. Villafranca was in
Mexico and advised her that she could pursue the remedy in 8 U.S.C. § 1503(b)-(c),
which is described supra. The following is the summary of the U.S. argument in its brief
on appeal in Villafranca. The full text of the brief is available at
https://www.state.gov/s/l/c8183.htm.

The district court properly granted Defendants’ Motion to Dismiss for lack of subject matter
jurisdiction because Ms. Villafranca cannot pick and choose her own remedies to challenge her
passport revocation when Congress has already outlined her appropriate remedy. The district
court correctly dismissed her claim for relief under 8 U.S.C. § 1503(a) because that provision is
only available to persons bringing suit from within the United States. It correctly dismissed her
habeas claim because it is possible for her to obtain relief from § 1503(b)-(c). It also correctly
dismissed her APA claim because 8 1503(b)-(c) provides her an adequate alternative to APA
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review of her passport revocation. Accordingly, the Court should affirm the district court’s
decision to dismiss Ms. Villafranca’s complaint.

* * * *

3. U.S. Passports Invalid for Travel to North Korea

OnJuly 21, 2017, Secretary Tillerson made the determination that “the serious risk to
United States nationals of arrest and long-term detention represents imminent danger
to the physical safety of United States nationals traveling to and within the Democratic
People’s Republic of Korea (DPRK),” pursuant to 22 CFR 51.63(a)(3). Accordingly, “all
United States passports are declared invalid for travel to, in, or through the DPRK unless
specially validated for such travel, as specified at 22 CFR 51.64.” The restriction on travel
to the DPRK was effective 30 days after publication of in the Federal Register, which
occurred August 2, 2017. 82 Fed. Reg. 36,067 (Aug. 2, 2017). The action was authorized
by 22 U.S.C. § 211a and Executive Order 11295 and 22 CFR 51.63(a)(3). The restriction
remains in effect for one year unless extended or revoked by the Secretary of State.

B. IMMIGRATION AND VISAS
1. Consular Nonreviewability
a. Morfin v. Tillerson

In September 2017, the United States filed a brief in the Supreme Court opposing the
petition for certiorari in Morfin v. Tillerson, No. 17-98. The case involves the
reviewability of a consular decision to deny an immigrant visa to an alien spouse of a U.S
citizen based on 8 U.S.C. 1182(a)(2)(C)(i), which relates to aliens for whom there is
“reason to believe” they have been “an illicit trafficker in any controlled substance.”

The Supreme Court denied the petition for certiorari on October 30, 2017. Excerpts
follow (with footnotes omitted) from the U.S. brief opposing cert. See Digest 2015 at 15-
20 for discussion of the Supreme Court’s decision in Kerry v. Din.

Petitioners contend ... that the court of appeals adopted an erroneous interpretation of 8 U.S.C.
1182(a)(2)(C)(1), which renders inadmissible an alien whom a consular officer has “reason to
believe” is or was involved in illicit drug trafficking, and that its holding implicates a
disagreement among the courts of appeals on the meaning of that provision. This case, however,
does not present that question. Instead, the court of appeals held that petitioner Morfin’s
constitutional challenge to the decision to refuse a visa to petitioner Ulloa—an unadmitted,
nonresident alien abroad—is foreclosed because the decision rests on a facially legitimate and



8 DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW

bona fide reason, and that therefore no further review of the consular officer’s decision is
available. That conclusion is correct and does not conflict with any decision of another court of
appeals. Further review is not warranted.

1. a. The court of appeals correctly determined that petitioners’ challenge to the consular
officer’s denial of a visa to Ulloa is foreclosed by this Court’s decisions in Kleindienst v.
Mandel, 408 U.S. 753 (1972), and Kerry v. Din, 135 S. Ct. 2128 (2015), and the principles that
those cases embody.

i. “The exclusion of aliens is a fundamental act of sovereignty” that the Constitution
entrusts to the political branches. United States ex rel. Knauff v. Shaughnessy, 338 U.S. 537, 542
(1950). “The right to” exclude aliens “stems not alone from legislative power but is inherent in
the executive power to control the foreign affairs of the nation.” Ibid. This Court thus “ha[s] long
recognized the power to * * * exclude aliens as a fundamental sovereign attribute exercised by
the Government’s political departments largely immune from judicial control.” Fiallo v. Bell,
430 U.S. 787, 792 (1977) (quoting Shaughnessy v. United States ex rel. Mezei, 345 U.S. 206,
210 (1953)). “[A]ny policy toward aliens is vitally and intricately interwoven with
contemporaneous policies in regard to the conduct of foreign relations, the war power, and the
maintenance of a republican form of government.” Harisiades v. Shaughnessy, 342 U.S. 580,
588-589 (1952).

In accordance with this constitutional foundation, this Court has long recognized
Congress’s “plenary power to make rules for the admission of aliens,” including by establishing
statutory grounds of inadmissibility. Mandel, 408 U.S. at 766. Indeed, “[t]his Court has
repeatedly emphasized that over no conceivable subject is the legislative power of Congress
more complete than it is over the admission of aliens.” Fiallo, 430 U.S. at 792 (citation and
internal quotation marks omitted). “The conditions of entry for every alien, the particular classes
of aliens that shall be denied entry altogether, the basis for determining such classification, the
right to terminate hospitality to aliens, [and] the grounds on which such determination shall be
based” are “wholly outside the power of this Court to control.” Id. at 796 (citation omitted).
Through the INA, Congress has “confer[red] upon consular officers exclusive authority to
review applications for visas * * * subject to the eligibility requirements in the statute and
corresponding regulations.” Saavedra Bruno v. Albright, 197 F.3d 1153, 1156-1157 (D.C. Cir.
1999). The Department of State’s regulations provide that “[a] visa can be refused only upon a
ground specifically set out in the law or implementing regulations.” 22 C.F.R. 40.6.

To be sure, Congress generally “mays, if it sees fit, * * * authorize the courts to” review a
decision to exclude an alien based on the eligibility requirements that it has created. Nishimura
Ekiu v. United States, 142 U.S. 651, 660 (1892). Absent such affirmative authorization, however,
judicial review of the exclusion of aliens outside the United States is ordinarily unavailable. Cf.
Knauff, 338 U.S. at 542-547 (holding that the Attorney General’s decision to exclude at the
border the alien wife of a U.S. citizen “for security reasons” was “final and conclusive”). Courts
have distilled from these fundamental and longstanding principles the rule—sometimes referred
to in shorthand as “the doctrine of consular nonreviewability”—that the denial or revocation of a
visa for an alien abroad “is not subject to judicial review * * * unless Congress says otherwise.”
Saavedra Bruno, 197 F.3d at 1159; see id. at 1157-1162 (tracing history of nonreviewability
doctrine).
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Congress has not “sa[id] otherwise,” Saavedra Bruno, 197 F.3d at 1159, but instead has
declined to provide for judicial review of decisions to exclude aliens abroad. It has not
authorized any judicial review of visa refusals— even by the alien affected, much less by third
parties like Morfin here. E.g., 6 U.S.C. 236(f ) (“Nothing in this section shall be construed to
create or authorize a private right of action to challenge a decision of a consular officer or other
United States official or employee to grant or deny a visa.”); see 6 U.S.C. 236(b)(1) and (c)(1).
Congress also has expressly forbidden any “judicial review” of the revocation of a visa (subject
to a narrow exception if the alien is in removal proceedings in the United States and the only
ground of removal is revocation of the visa, an exception inapplicable to aliens abroad). 8 U.S.C.
1201(i).

Indeed, when this Court once held that aliens physically present in the United States—but
not aliens abroad —could seek review of their exclusion orders under the APA, see Brownell v.
Tom We Shung, 352 U.S. 180, 184-186 (1956), Congress intervened to foreclose such review.
Congress expressly precluded APA suits challenging exclusion orders and permitted review only
through habeas corpus—a remedy that is unavailable to an alien seeking entry from abroad. See
Act of Sept. 26, 1961, Pub. L. No. 87-301, 85(a), 75 Stat. 651-653 (8U.S.C. 1105a(b) (1994)).
And even in Tom We Shung, the Court took it as given that review by aliens abroad was
unavailable. See 352 U.S. at 184 n.3 (“We do not suggest, of course, that an alien who has never
presented himself at the borders of this country may avail himself of the declaratory judgment
action by bringing the action from abroad.”).

To be sure, Congress has created in the APA, 5 U.S.C. 702, “a general cause of action”
for “persons ‘adversely affected or aggrieved by agency action within the meaning of a relevant
statute.” ”” Block v. Community Nutrition Inst., 467 U.S. 340, 345 (1984) (citation omitted). But
that cause of action does not permit review of the denial of entry to an alien abroad because the
APA does not displace the general rule barring review of decisions to exclude such aliens. See
Saavedra Bruno, 197 F.3d at 1157-1162. The APA does not apply at all “to the extent that * * *
statutes preclude judicial review,” 5 U.S.C. 701(a)(1), and the conclusion is “unmistakable” from
the historical context that “the immigration laws ‘preclude judicial review’ of the consular visa
decisions,” Saavedra Bruno, 197 F.3d at 1160 (citation omitted). In addition, Section 702 itself
contains a “qualifying clause” providing that “ ‘[n]othing herein’—which includes the portion of
§ 702 from which the presumption of reviewability is derived—-‘affects other limitations on
judicial review or the power or duty of the court to dismiss any action or deny relief on any other
appropriate legal or equitable ground.” ” Id. at 1158 (quoting 5 U.S.C. 702(1)). “[T]he doctrine
of consular nonreviewability— the origin of which predates passage of the APA—thus
represents one of the ‘limitations on judicial review’ unaffected by [Section] 702’s opening
clause granting a right of review to persons suffering ‘legal wrong’ from agency action.” Id. at
1160 (citation omitted). In short, Congress has emphatically maintained the bar to judicial review
of the denial of entry to aliens abroad. See id. at 1157-1162.

ii. The exclusion of aliens abroad typically raises no constitutional questions because
aliens abroad lack any constitutional rights regarding entry. “[ A]n alien who seeks admission to
this country may not do so under any claim of right”; instead, “[a]dmission of aliens to the
United States is a privilege granted by the sovereign United States Government,” and “only upon
such terms as the United States shall prescribe.” Knauff, 338 U.S. at 542; see United States v.
Verdugo-Urquidez, 494 U.S. 259, 265 (1990); Mandel, 408 U.S. at 762.
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This Court, however, has twice engaged in limited judicial review when a U.S. citizen
contended that the refusal of a visa to an alien abroad impinged upon the citizen’s own
constitutional rights. In Mandel, the Executive denied admission—through the denial of a waiver
of an inadmissibility—to a Belgian journalist, Ernest Mandel, who wished to speak about
communism. 408 U.S. at 756-759. As the Court explained, the alien himself could not seek
review because he “had no constitutional right of entry to this country.” Id. at 762. The Court
addressed (and rejected) only the claim of U.S. citizens that the alien’s exclusion violated their
own constitutional rights. Id. at 770. That claim necessarily failed, the Court held, because the
Attorney General (through his delegee) gave “a facially legitimate and bona fide reason” for
Mandel’s exclusion: Mandel had violated the conditions of a previous visa. Ibid.; see id. at 759,
769. When the Executive supplies such a reason, Mandel concluded, “the courts will neither look
behind the exercise of that discretion, nor test it by balancing its justification against the”
asserted constitutional rights of U.S. citizens. Id. at 770. The Court expressly did not decide
whether review would be available even where no reason was given for denial of a visa. Id. at
769.

In Din, the Court considered but denied a claim by a U.S. citizen that due process entitled
her to a more extensive explanation for the denial of a visa to her alien husband. 135 S. Ct. at
2131-2138 (opinion of Scalia, J.); id. at 2139-2141 (Kennedy, J., concurring in the judgment).
The plurality concluded that the claim failed because the U.S. citizen had no due-process right in
this context. Id. at 2131-2138. Concurring in the judgment, Justice Kennedy (joined by Justice
Alito) concluded that, assuming without deciding that the U.S. citizen had some liberty interest
in her spouse’s visa application, any requirements of due process were satisfied because the
government provided a facially legitimate and bona fide reason for denying her husband a visa.
Id. at 2140-2141 (finding that the government’s citation of the statutory basis for the refusal
provided a facially legitimate reason under Mandel and “indicate[d]” that it “relied upon a bona
fide factual” basis for denying the visa). The concurring Justices then stated that, “[a]bsent an
affirmative showing of bad faith on the part of the consular officer who denied [the] visa—which
[the U.S.-citizen plaintiff ] ha[d] not plausibly alleged with sufficient particularity—Mandel
instructs [courts] not to ‘look behind’ the Government’s exclusion of [the husband] for additional
factual details beyond what its express reliance on [the statute] encompassed.” Id. at 2141.

Mandel and Din reflect the Constitution’s “exclusive[]” vesting of power over the
admission of aliens in the “political branches.” Mandel, 408 U.S. at 765 (citation omitted); see
Fiallo, 430 U.S. at 792-796 (applying Mandel ‘s test to an equal-protection challenge to a statute
governing admission of aliens). They also reflect that aliens abroad seeking a visa and initial
admission have no constitutional rights at all regarding entry into the country.

iii. The court of appeals correctly applied these principles in rejecting petitioners’ claims
here. Although much of petitioners’ argument is directed to whether the consular officer
correctly applied the INA in finding that there was “reason to believe” that Ulloa was involved in
drug trafficking, 8 U.S.C. 1182(a)(2)(C)(i); see Pet. 9-21, such statutory challenges to a decision
to deny a visa are not reviewable at all. ... And as an alien abroad, Ulloa himself has no
constitutional rights in connection with entry into this country. ...

The only contention that the lower courts arguably could entertain (and did entertain) was
Morfin’s assertion that the decision to deny a visa to Ulloa violated Morfin’s own due-process
rights. See Pet. App. 3a-8a, 13a-14a. The court of appeals correctly held that— assuming
arguendo that any such due-process rights exist, a question Din did not resolve—Morfin’s claim
fails under Mandel and Din because the consular officer gave a “facially legitimate and bona fide
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reason,” which courts “will n[ot] look behind.” Mandel, 408 U.S. at 770; see Din, 135 S. Ct. at
2141 (Kennedy, J., concurring in the judgment). As in Din, the consular officer’s citation of
Section 1182(a)(2)(C)(i) “indicates” that the officer “relied upon a bona fide factual basis for
denying a visa.” 135 S. Ct. at 2140. Indeed, the consular officer’s invocation of that provision—
which was even more specific than the statutory provision cited by the consular officer in Din,
see id. at 2141 (addressing 8 U.S.C. 1182(a)(3)(B))— reflects a determination that there was
“reason to believe” that Ulloa had been involved in illicit drug trafficking, rendering him
inadmissible. 8 U.S.C. 1182(a)(2)(C)(i); see Pet. App. 6a-7a.

The concurring Justices in Din stated that, “[a]bsent an affirmative showing of bad faith
on the part of the consular officer who denied [the alien spouse] a visa—which [the U.S.-citizen
plaintiff ] ha[d] not plausibly alleged with sufficient particularity—Mandel instructs [courts] not
to ‘look behind’ the Government’s exclusion of [the alien] for additional factual details beyond
what its express reliance on [the statute] encompassed.” Din, 135 S. Ct. at 2141 (Kennedy, J.,
concurring in the judgment). Petitioners have made no showing of bad faith here. See Pet. App.
7a. Petitioners have not shown that the consular officer lacked a “bona fide factual basis” for his
decision. Din, 135 S. Ct. at 2140 (Kennedy, J., concurring in the judgment). To the contrary, as
the court of appeals explained, the consular officer clearly identified such a basis. Pet. App. 6a.
Accordingly, even assuming that Morfin has a protected due-process interest in this context,
there is no occasion to consider that situation here.

b. Petitioners’ counterarguments lack merit. Petitioners contend (Pet. 24) that Mandel and
Din do not preclude “visa denials at consulates from review for legal error.” See Pet. 22-25. That
is incorrect. Nothing in either decision says or suggests that review is generally available for any
purported legal error in a consular officer’s decision to refuse a visa. And the limited judicial
review of constitutional claims of U.S. citizens conducted in Mandel and Din—which only
assumed but did not decide that the constitutional provisions at issue required some explanation
for the visa denial—was rooted in an acceptance of the longstanding principle that such decisions
generally are not reviewable at all. See pp. 12-14, supra; Pet. App. 2a-6a; Saavedra Bruno, 197
F.3d at 1157-1162. Petitioners do not grapple with this principle or its history. Moreover,
Mandel’s rule restricting review of First Amendment challenges by U.S. citizens to the exclusion
of aliens abroad—Ilimiting review to at most determining whether the responsible official gave a
facially legitimate and bona fide reason— would make no sense if garden-variety claims of legal
error by consular officers were universally subject to judicial review.

Petitioners assert (Pet. 25) that this understanding of Mandel and Din would create an
incongruity in the immigration laws by making the same alleged error reviewable in removal
proceedings (and other matters involving aliens in the United States) but not where an alien
abroad challenges the refusal of a visa. But that simply reflects that both the general rule of
consular nonreviewability, and Mandel’s holding that a constitutional challenge must be rejected
at least where a “facially legitimate and bona fide reason” is given, 408 U.S. at 770, applies to
the denial of entry to aliens abroad. See pp. 12-14, supra. That distinction also reflects the
underlying principle that aliens abroad have no constitutional rights regarding their initial
admission to the United States. See pp. 12-13, supra. Moreover, the fact that Congress has
provided for limited review of certain issues in the removal context, see 8 U.S.C. 1201(i), 1252,
but has provided no review of a consular officer’s visa-denial decisions abroad, shows that what
petitioners criticize as an inconsistency is in fact a basic feature of the statutory scheme.
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Petitioners’ related contention (Pet. 25) that “there is no reason to believe that Congress
intended to prevent courts from engaging in review of consular determinations for legal error”
similarly disregards the relevant history. Petitioners focus (Pet. 25-26) on the express preclusion
of judicial review in 8 U.S.C. 1252(a)(2)(B) of certain discretionary matters. But that preclusion
is included in a section of the INA addressing judicial review of removal orders, see 8 U.S.C.
1252(a)(1), which are entered against aliens in the United States or stopped at the border; it
makes clear that discretionary determinations in that setting are not reviewable. Section 1252
does not provide for judicial review of the denial of visas to aliens abroad at all, so subsection
(@)(2)(B) of that provision is irrelevant here. And indeed, the fact that Congress did not at the
same time affirmatively provide for judicial review of such visa denials reinforces the conclusion
that such review is foreclosed.

In pointing to Section 1252(a)(2)(B), moreover, petitioners again do not grapple with the
decades-long historical backdrop, which makes clear that “[t]here was no reason for Congress
to” preclude review of consular decisions “expressly.” Saavedra Bruno, 197 F.3d at 1162.
“Given the historical background against which it has legislated over the years * * * | Congress
could safely assume that aliens residing abroad were barred from challenging consular visa
decisions in federal court unless legislation specifically permitted such actions.” Ibid.

* * * *

2. Petitioners principally argue (Pet.9-21) that review is warranted because the court of
appeals misread Section 1182(a)(2)(C)(i)’s “reason to believe” standard, and that the decision
below implicates an existing conflict on that question. Petitioners are mistaken.

a. The court of appeals’ holding concerned only Morfin’s constitutional challenge to the
denial of a visa to Ulloa—the only claim petitioners could arguably assert. Pet. App. 3a-8a. The
court was not confronted with the statutory question whether the consular officer was correct to
find Ulloa inadmissible. No such statutory claim would have been reviewable at all. See pp. 8-
12, supra. Instead, the court of appeals decided only that, as a constitutional matter, the consular
officer’s stated reason was facially legitimate and bona fide, which under Mandel and Din
required rejection of Morfin’s due-process claim. See Pet. App. 3a-8a.

* * * *

b. Petitioners’ contention (Pet. 10-15) that the decision below implicates an existing
conflict among the courts of appeals on the correct interpretation of Section 1182(a)(2)(C)(i)
fails for the same reason. The court of appeals’ holding here did not squarely address that issue
of statutory interpretation. Any inconsistency in other courts’ articulation of the standard
therefore is not relevant here. Cf. Pacific Coast Supply, LLC v. NLRB, 801 F.3d 321, 334 n.10
(D.C. Cir. 2015) (“[D]icta does not a circuit split make.”).

* * * *
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b. Allen v. Milas

As discussed in Digest 2016 at 22-23, the district court’s decision in Allen v. Milas, No.
15-705 (E.D. Cal. 2016) relied on Din to reject a challenge to the denial of an application
for an immigrant visa for plaintiff’s spouse. The plaintiff appealed. The U.S. brief on
appeal, filed January 17, 2017, in the U.S. Court of Appeals for the Ninth Circuit, is
excerpted below and available at https://www.state.gov/s/I/c8183.htm.

This Court should affirm the dismissal. Mr. Allen challenges an actual decision made by the
consular officer. He expressly abandons the constitutional argument he made before the district
court. ... What remains is an argument that goes to the heart of what is insulated from judicial
review by the doctrine of consular nonreviewability. Allen’s claims of legal error are inapposite.
There is no error in the decision of the consular officer, but even if there were, the doctrine of
consular nonreviewability would still bar judicial review of the visa refusal.

* * * *

I. Circuit precedent forecloses Allen’s argument that APA review exists to challenge
consular decisions.

The doctrine of consular nonreviewability is a common law doctrine with deep historical
roots. Under the doctrine, federal courts lack subject matter jurisdiction to review a consular
officer’s issuance or refusal of a visa. Li Hing of Hong Kong, Inc. v. Levin, 800 F.2d 970, 970-71
(9th Cir. 1986). The doctrine of consular nonreviewability also precludes the Court from
reviewing the findings of a consular officer under the guise of the APA, which the doctrine of
consular nonreviewability predates. Li Hing, 800 F.2d at 971; see also Bruno v. Albright, 197
F.3d 1153, 1160-62 (D.C. Cir. 1990).

The doctrine of consular nonreviewability is broad, and precludes the judicial review of a
consular officer’s visa decision even if the allegation is that the consular officer erred. Li Hing,
800 F.2d at 970-71; Loza-Bedoya v. INS, 401 F.2d 343, 347 (9th Cir. 1969); Capistrano v. Dept
of State, 267 Fed. Appx. 593, 594-95 (9th Cir. 2008). Allen’s argument that there is legal error in
the decision of the consular officer, and that that legal error provides a hook for jurisdiction
under the APA, is foreclosed by this circuit precedent. To create an avenue for judicial review of
consular decisions on the basis of alleged legal error, this Court would have to revisit its prior
decisions en banc.

The Supreme Court has repeatedly recognized the principle that “the power to exclude
aliens is inherent in sovereignty, necessary for maintaining normal international relations and
defending the country against foreign encroachments and dangers—a power to be exercised
exclusively by the political branches of government.” Kleindienst v. Mandel, 408 U.S. 753, 765
(1972); see also U.S. ex rel. Knauff v. Shaughnessy, 338 U.S. 537, 543 (1950) (“[I]t is not within
the province of any court, unless expressly authorized by law, to review the determination of the
political branch of the Government to exclude a given alien.”); Fiallo v. Bell, 430 U.S. 787, 792
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(1977) (“over no conceivable subject is the legislative power of Congress more complete than it
is over” the admission of aliens) (quotations omitted).

This principle gives rise to the doctrine of consular nonreviewability. Li Hing, 800 F.2d
at 970 (“Exercising jurisdiction over this case would, therefore, violate the long-recognized
judicial nonreviewability of a consul’s decision to grant or deny a visa.”). This doctrine holds
that a “consular official’s decision to issue or withhold a visa is not subject either to
administrative or judicial review.” Id. at 971.

When Congress passed the INA, it mandated that an alien shall apply for a visa with the
consular officer in her country, essentially conferring upon those officials the exclusive
discretionary authority to issue and refuse visas. 8 U.S.C. 8§ 1104(a)(1), 1201(g)(1). Given the
extensive historical deference to consular visa decisions, “Congress could safely assume that
aliens residing abroad were barred from challenging consular visa decisions in federal court
unless legislation specifically permitted such actions.” Bruno, 197 F.3d at 1159-62.

In discussing the doctrine of consular nonreviewability, the Ninth Circuit has noted the
history of the INA, and Congress’s rejection of a proposal to create a “semijudicial board, similar
to the Board of Immigration Appeals, with jurisdiction to review consular decisions pertaining to
the granting or refusal of visas.” Ventura-Escamilla v. INS, 647 F.2d 28, 30-31 (9th Cir. 1981)....
The INA expressly precludes even the Secretary of State from reviewing consular officer visa
determinations. ...

Allen challenges an actual decision made by the consular officer. His claims of error are
precisely what is insulated from judicial review by the doctrine of consular nonreviewability.
Ventura-Escamilla, 647 F.2d at 30 (“Essentially the relief sought is a review of the Consul’s
decision denying their application for a visa. Such a review is beyond the jurisdiction of the
Immigration Judge, the BIA and this court.”); Loza-Bedoya, 410 F.2d at 347; Braude v. Wirtz,
350 F.2d 702, 706 (9th Cir. 1965). The doctrine of consular nonreviewability is a near-total bar
to judicial review of consular officer decisions. The district court correctly held that to the extent
that the court may have jurisdiction, it was only to confirm that the refusal was facially
legitimate and bona fide.... Because Allen has now abandoned his constitutional challenge to the
consular officer’s refusal, that narrow slice of judicial review has gone away. ... What remains
of Allen’s arguments are entirely barred by the doctrine of consular nonreviewability.

There is no error in the decision of the consular officer in this case. But, even if there
were, the doctrine of consular nonreviewability would still be a bar to this Court’s jurisdiction.
Loza-Bedoya, 410 F.2d at 347 (“Though erroneous this Court is without jurisdiction to order any
American consular officer to issue a visa to any alien whether excludable or not.”). The Ninth
Circuit is part of the consensus that the consular nonreviewability bar is not lifted for an
allegation of error. Centeno v. Shultz, 817 F.2d 1212, 1213 (5th Cir. 1987) (no jurisdiction where
allegation was consul’s decision not authorized by the INA); Burrafato v. Dept’ of State, 523
F.2d 554, 557 (2d Cir. 1975) (no jurisdiction where allegation was State Department failed to
follow its own regulations); Chun v. Powell, 223 F.Supp.2d 204, 206 (D.D.C. 2002) (holding that
consular nonreviewability applies “where the decision is alleged to have been based on a factual
or legal error.”).

Allen now faults the district court for applying the Mandel “facially legitimate and bona
fide” standard of review. But Allen asked for this type of review in his complaint. ... Now before
this Court, Allen is expressly disavowing any type of constitutional challenge to the consular
decision. ... Allen is arguing only that there is legal error in the refusal. ... Allen rejects
application of the “facially legitimate and bona fide” standard to his case. ... Allen then goes on
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to make the striking argument that while only the narrow “facially legitimate and bona fide”
review is available for constitutional claims, full APA review should be available for claims of
legal error....

This argument makes no sense. There cannot be minimal review available for
constitutional claims but wide open review for legal claims. Mandel (and Bustamante and Din)
limited judicial review to constitutional claims by U.S. citizen spouse petitioners relating to
consular decisions. Since Allen now concedes he is not making a constitutional claim, that small
window of review is closed. Not even the “facially legitimate and bona fide” standard of review
applies in this case. There is no judicial review whatsoever available to raise a nonconstitutional
challenge to the decision of the consular officer. Loza-Bedoya 410 F.2d at 347; Li Hing, 800 F.2d
at 970; Ventura-Escamilla, 647 F.2d at 30.

Notwithstanding the precedential force of Li Hong, Loza-Bedoya, and Ventura-Escamilla,
Allen argues that there are cases in which this Court has reviewed alleged errors of law in the
decision of consular officers. But none of these cases involves the decision of a consular officer
to issue or refuse a visa, which is the scope of the doctrine of consular nonreviewability. Allen
cites: ASSE Int’l, Inc. v. Kerry, 803 F.3d 1059 (9th Cir. 2015), a case challenging the State
Department’s imposition of sanctions against an exchange program sponsor. AOB at 18-109.
ASSE Int’l was not about a visa adjudication by a consular officer, and the doctrine of consular
nonreviewability was not discussed. 803 F.3d at 1079.

Next, Allen cites Singh v. Clinton, 618 F.3d 1085 (9th Cir. 2010), and Patel v. Reno, 134
F.3d 929 (9th Cir. 1997), two cases from the broader category of cases that challenge the
authority of the consul to take or fail to take action. ... These cases establish that there may be
mandamus relief available where the claim is one of consular inaction—but Allen makes no such
allegation in this case. Instead he is challenging the meat of the decision by the consular officer.
Singh and Patel have no bearing on this case.

Next, Allen cites Wong v. Department of State, 789 F.2d 1380 (9th Cir. 1986). ...Wong
involved a challenge to the State Department’s revocation of a visa; the Ninth Circuit held that
the doctrine of consular nonreviewability does not apply to visa revocations—it applies only to
the consul’s initial decision to grant or refuse a visa. Li Hing, 800 F.2d at 970. Allen’s is not a
case involving the revocation of a visa that she previously held, so any jurisdiction that could be
available to challenge a visa revocation is not available here.

Finally, Allen cites Braude, 360 F.2d at 703. ... Braude is one of the earliest articulations
in this circuit of the doctrine of consular nonreviewability: “we are constrained to hold that no
right of judicial review exists on the part of these nonresident aliens of determinations made by
the executive branch acting pursuant to Congressional directive.” 350 F.2d at 706. Braude does
go on to analyze the would-be visa sponsors’ claims under the APA, ultimately holding that the
sponsors lacked standing to bring suit. 350 F.2d at 707. The precedent set in Braude is therefore
that these visa sponsors lack standing to bring suit—not that the APA is a back door means for
reviewing the merits of a visa refusal.

The law on this question has been settled for at least 30 years in the Ninth Circuit.
Ventura-Escamilla, 647 F.2d at 32 (“We repeat: This court is without power to substitute its
judgment for that of a Consul, acting pursuant to valid regulations promulgated by the Secretary,
on the issue of whether a visa should be granted or denied.”). The APA does not provide a cause
of action to assert a claim otherwise barred by the doctrine of consular nonreviewability. Bruno,
197 F.3d at 1158-60. Only by ignoring the Ninth Circuit cases directly on point—Li Hing,
Ventura-Escamilla, Loza-Bedoya— and analogizing to peripheral cases can Allen advance the
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argument that somehow, after all these years, APA review is now available to challenge the
decision of the consular officer on the refusal of a particular visa.

* * * *

C. Chehade v. Tillerson

On October 27, 2017, the U.S. Court of Appeals for the Ninth Circuit issued its decision in
Chehade v. Tillerson, No. 16-55236, affirming the lower court’s dismissal of a challenge
to the denial of a visa for Rana Chehade, the mother of Rola Chehade. Relying on
Kleindienst v. Mandel, 408 U.S. 753, 762 (1972) and Kerry v. Din, 135 S.Ct. 2128, 2131
(2015) (plurality opinion), the court found that Rana Chehade had no constitutional right
of review and no cause of action, but it assumed that the daughter, a United States
citizen, had a protected liberty interest in her relationship with her mother such that she
could challenge the process of denying her mother’s visa. Applying the reasoning in the
plurality opinion in Kerry v. Din, the Ninth Circuit concluded that because the consular
officer provided a facially legitimate reason for denying the visa application by citing

§ 1182(a)(3)(B), and the daughter had not shown that the consular officer denied her
mother’s visa application in bad faith, the case was properly dismissed.

d. Hazama v. Tillerson

On March 20, 2017, the U.S. Court of Appeals for the Seventh Circuit affirmed the lower
court’s dismissal of a challenge to a consular official’s unfavorable decision on a visa
application, but held that the lower court erroneously based its dismissal on lack of
subject matter jurisdiction rather than the failures to state a clam and to meet the
criteria for mandamus relief. Hazama v. Tillerson, No. 15-2982. Samira Hazama is a U.S.
citizen, married to Ahmed Abdel Hafiz Ghneim, a citizen and resident of the Palestinian
Authority. Hazama filed a petition seeking a permanent resident visa for Ghneim, but
the consular officer denied the application for three of the reasons enumerated in 8
U.S.C. § 1182(a): the commission of a crime of moral turpitude; previous removal from
the United States; and unlawful presence in the United States. Later, a consular officer
again denied Ghneim’s application for having personally engaged in terrorist activities,
another basis listed at 8 U.S.C. § 1182(a)(3)(B)(i). Hazama and Ghneim filed a petition for
a writ of mandamus. The Seventh Circuit pointed out that mandamus is proper only if
the order would inflict irreparable harm, is not effectively reviewable at the end of the
case, and far exceeds the bounds of judicial discretion. Applying Din, the Seventh Circuit
assumed that Hazama had a sufficient interest in the grant of a visa to her husband to
bring a claim, but held that she did not show that the consular decision was not facially
legitimate and bona fide.
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(1)

Visa Regulations and Restrictions

Nonimmigrant Visas

On September 5, 2017, the State Department published a final rule clarifying procedures
regarding waiver of documentary requirements, due to an unforeseen emergency, for
nonimmigrants seeking admission to the United States. 82 Fed. Reg. 41,883 (Sep. 5,
2017). The final rule “substantially reinstates a 1999 Department of State regulatory
amendment that was invalidated by court order in United Airlines, Inc. v. Brien, 588 F.3d
158 (2d Cir. 2009).” Id. The notice of proposed rulemaking was issued by the State
Department in 2016 and includes additional background. 81 Fed. Reg. 12,050 (Mar. 8,
2016). That background explains:

Pursuant to Section 212(a)(7)(B)(i) of the Immigration and Nationality Act (INA),
a nonimmigrant is inadmissible to the United States if he or she does not present
an unexpired passport and valid visa at the time of application for admission. 8
U.S.C. 1182(a)(7)(B)(i). Either or both of these requirements may be waived by
the Secretary of Homeland Security and the Secretary of State, acting jointly, in
specified situations, as provided in INA section 212(d)(4) (8 U.S.C. 1182(d)(4)).
One circumstance in which this requirement may be waived is when a
nonimmigrant is unable to present a valid visa or unexpired passport due to an
unforeseen emergency. In accordance with INA section 212(d)(4) (8 U.S.C.
1182(d)(4)), the Department of State and the Department of Homeland Security
have consulted and are acting jointly to propose amendments to 8 CFR 212.1
and 22 CFR 41.2.

Presidential Actions
Executive Orders on Foreign Terrorist Entry into the United States

On January 27, 2017, the President issued Executive Order 13769 “Protecting the Nation
from Foreign Terrorist Entry into the United States.” 82 Fed. Reg. 8977 (Feb. 1, 2017).
Section 3(a) of E.O. 13769 directs the Departments of State and Homeland Security to
“conduct a review to determine the information needed from any country to adjudicate
any visa, admission, or other benefit under the INA (adjudications) in order to determine
that the individual seeking the benefit is who the individual claims to be and is not a
security or public-safety threat.” E.O. 13769 suspended for 90 days the entry of certain
aliens from seven countries: Iran, Iraq, Libya, Somalia, Sudan, Syria, and Yemen.
Litigation in multiple federal courts in the United States barred implementation
of Executive Order 13769. A stay issued by the U.S. Court of Appeals for the Ninth Circuit
on February 9, 2017 applied nationwide. In response, the President revoked Executive
Order 13769 and replaced it with Executive Order 13780 of March 6, 2017. 82 Fed. Reg.
13,209 (Mar. 9, 2017), excluding from the suspensions categories of aliens that
prompted judicial concerns and otherwise clarifying and refining the previous order.
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E.O. 13780 retains in section 2(a) the call in E.O. 13769 for a comprehensive review to
identify additional information needed from foreign countries to adjudicate visas and
admissions under the INA in order to ensure that individuals admitted are not security
or public safety threats. Excerpts follow from E.O. 13769.

Sec. 2. Temporary Suspension of Entry for Nationals of Countries of Particular Concern During
Review Period. (a) The Secretary of Homeland Security, in consultation with the Secretary of
State and the Director of National Intelligence, shall conduct a worldwide review to identify
whether, and if so what, additional information will be needed from each foreign country to
adjudicate an application by a national of that country for a visa, admission, or other benefit
under the INA (adjudications) in order to determine that the individual is not a security or public-
safety threat. The Secretary of Homeland Security may conclude that certain information is
needed from particular countries even if it is not needed from every country.

(b) The Secretary of Homeland Security, in consultation with the Secretary of State and
the Director of National Intelligence, shall submit to the President a report on the results of the
worldwide review described in subsection (a) of this section, including the Secretary of
Homeland Security’s determination of the information needed from each country for
adjudications and a list of countries that do not provide adequate information, within 20 days of
the effective date of this order. The Secretary of Homeland Security shall provide a copy of the
report to the Secretary of State, the Attorney General, and the Director of National Intelligence.

(c) To temporarily reduce investigative burdens on relevant agencies during the review
period described in subsection (a) of this section, to ensure the proper review and maximum
utilization of available resources for the screening and vetting of foreign nationals, to ensure that
adequate standards are established to prevent infiltration by foreign terrorists, and in light of the
national security concerns referenced in section 1 of this order, I hereby proclaim, pursuant to
sections 212(f) and 215(a) of the INA, 8 U.S.C. 1182(f) and 1185(a), that the unrestricted entry
into the United States of nationals of Iran, Libya, Somalia, Sudan, Syria, and Yemen would be
detrimental to the interests of the United States. | therefore direct that the entry into the United
States of nationals of those six countries be suspended for 90 days from the effective date of this
order, subject to the limitations, waivers, and exceptions set forth in sections 3 and 12 of this
order.

(d) Upon submission of the report described in subsection (b) of this section regarding the
information needed from each country for adjudications, the Secretary of State shall request that
all foreign governments that do not supply such information regarding their nationals begin
providing it within 50 days of notification.

(e) After the period described in subsection (d) of this section expires, the Secretary of
Homeland Security, in consultation with the Secretary of State and the Attorney General, shall
submit to the President a list of countries recommended for inclusion in a Presidential
proclamation that would prohibit the entry of appropriate categories of foreign nationals of
countries that have not provided the information requested until they do so or until the Secretary
of Homeland Security certifies that the country has an adequate plan to do so, or has adequately
shared information through other means. The Secretary of State, the Attorney General, or the
Secretary of Homeland Security may also submit to the President the names of additional
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countries for which any of them recommends other lawful restrictions or limitations deemed
necessary for the security or welfare of the United States.

(F) At any point after the submission of the list described in subsection (e) of this section,
the Secretary of Homeland Security, in consultation with the Secretary of State and the Attorney
General, may submit to the President the names of any additional countries recommended for
similar treatment, as well as the names of any countries that they recommend should be removed
from the scope of a proclamation described in subsection (e) of this section.

(9) The Secretary of State and the Secretary of Homeland Security shall submit to the
President a joint report on the progress in implementing this order within 60 days of the effective
date of this order, a second report within 90 days of the effective date of this order, a third report
within 120 days of the effective date of this order, and a fourth report within 150 days of the
effective date of this order.

Sec. 3. Scope and Implementation of Suspension.

(a) Scope. Subject to the exceptions set forth in subsection (b) of this section and any
waiver under subsection (c) of this section, the suspension of entry pursuant to section 2 of this
order shall apply only to foreign nationals of the designated countries who:

(i) are outside the United States on the effective date of this order;

(i1) did not have a valid visa at 5:00 p.m., eastern standard time on January 27, 2017; and

(iii) do not have a valid visa on the effective date of this order.

(b) Exceptions. The suspension of entry pursuant to section 2 of this order shall not apply
to:

(i) any lawful permanent resident of the United States;

(i) any foreign national who is admitted to or paroled into the United States on or after
the effective date of this order;

(iii) any foreign national who has a document other than a visa, valid on the effective date
of this order or issued on any date thereafter, that permits him or her to travel to the United States
and seek entry or admission, such as an advance parole document;

(iv) any dual national of a country designated under section 2 of this order when the
individual is traveling on a passport issued by a non-designated country;

(v) any foreign national traveling on a diplomatic or diplomatic-type visa, North Atlantic
Treaty Organization visa, C-2 visa for travel to the United Nations, or G-1, G-2, G-3, or G-4
visa; or

(vi) any foreign national who has been granted asylum; any refugee who has already been
admitted to the United States; or any individual who has been granted withholding of removal,
advance parole, or protection under the Convention Against Torture.

(c) Waivers. Notwithstanding the suspension of entry pursuant to section 2 of this order, a
consular officer, or, as appropriate, the Commissioner, U.S. Customs and Border Protection
(CBP), or the Commissioner’s delegee, may, in the consular officer’s or the CBP official’s
discretion, decide on a case-by-case basis to authorize the issuance of a visa to, or to permit the
entry of, a foreign national for whom entry is otherwise suspended if the foreign national has
demonstrated to the officer’s satisfaction that denying entry during the suspension period would
cause undue hardship, and that his or her entry would not pose a threat to national security and
would be in the national interest. Unless otherwise specified by the Secretary of Homeland
Security, any waiver issued by a consular officer as part of the visa issuance process will be
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effective both for the issuance of a visa and any subsequent entry on that visa, but will leave all
other requirements for admission or entry unchanged. Case-by-case waivers could be appropriate
in circumstances such as the following:

(1) the foreign national has previously been admitted to the United States for a continuous
period of work, study, or other long-term activity, is outside the United States on the effective
date of this order, seeks to reenter the United States to resume that activity, and the denial of
reentry during the suspension period would impair that activity;

(i) the foreign national has previously established significant contacts with the United
States but is outside the United States on the effective date of this order for work, study, or other
lawful activity;

(iii) the foreign national seeks to enter the United States for significant business or
professional obligations and the denial of entry during the suspension period would impair those
obligations;

(iv) the foreign national seeks to enter the United States to visit or reside with a close
family member (e.g., a spouse, child, or parent) who is a United States citizen, lawful permanent
resident, or alien lawfully admitted on a valid nonimmigrant visa, and the denial of entry during
the suspension period would cause undue hardship;

(v) the foreign national is an infant, a young child or adoptee, an individual needing
urgent medical care, or someone whose entry is otherwise justified by the special circumstances
of the case;

(vi) the foreign national has been employed by, or on behalf of, the United States
Government (or is an eligible dependent of such an employee) and the employee can document
that he or she has provided faithful and valuable service to the United States Government;

(vii) the foreign national is traveling for purposes related to an international organization
designated under the International Organizations Immunities Act (IO1A), 22 U.S.C. 288 et
seq., traveling for purposes of conducting meetings or business with the United States
Government, or traveling Start Printed Page 13215to conduct business on behalf of an
international organization not designated under the IOIA,;

(viii) the foreign national is a landed Canadian immigrant who applies for a visa at a
location within Canada; or

(ix) the foreign national is traveling as a United States Government-sponsored exchange
visitor.

Sec. 4. Additional Inquiries Related to Nationals of Irag. An application by any Iraqi
national for a visa, admission, or other immigration benefit should be subjected to thorough
review, including, as appropriate, consultation with a designee of the Secretary of Defense and
use of the additional information that has been obtained in the context of the close U.S.-Iraqi
security partnership, since Executive Order 13769 was issued, concerning individuals suspected
of ties to ISIS or other terrorist organizations and individuals coming from territories controlled
or formerly controlled by ISIS. Such review shall include consideration of whether the applicant
has connections with ISIS or other terrorist organizations or with territory that is or has been
under the dominant influence of ISIS, as well as any other information bearing on whether the
applicant may be a threat to commit acts of terrorism or otherwise threaten the national security
or public safety of the United States.
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Also on March 6, 2017, the President issued a Memorandum “Implementing
Immediate Heightened Screening and Vetting of Applications for Visas and Other
Immigration Benefits, Ensuring Enforcement of All Laws for Entry Into the United States,
and Increasing Transparency Among Departments and Agencies of the Federal
Government and for the American People.” 82 Fed. Reg. 16,279 (Apr. 3, 2017). Section 2
of the March 6, 2017 Memorandum directs the Secretaries of State and Homeland
Security, in consultation with the Attorney General, to “implement protocols and
procedures as soon as practicable that in their judgment will enhance the screening and
vetting of applications for visas and all other immigration benefits, so as to increase the
safety and security of the American people.”

On June 26, 2017, the U.S. Supreme Court issued a decision on Executive Order
13780. See State Department media note, available at
https://www.state.gov/r/pa/prs/ps/2017/06/272184.htm. The Supreme Court decided
that most provisions in E.O. 13780 could go into effect. Senior officials in the
administration provided a background briefing on implementation of E.O. 13780 on
June 29, 2017. The briefing is available at
https://www.state.gov/r/pa/prs/ps/2017/06/272281.htm, and excerpted below.

...We at State will be implementing the executive order in compliance with the Supreme Court’s
decision and in accordance with the presidential memorandum issued on June 14th, 2017. We
have worked closely with our interagency partners to ensure that this is an orderly rollout. We
will, as said before, instruct our posts to begin implementation at 8 o’clock p.m. Eastern Daylight
Time, June 29th.

Our plan is not to cancel previously scheduled visa application appointments, so
individuals should continue to come in for their visa interviews as scheduled. Our consular
officers have then been given detailed instructions to make case-by-case determinations on
whether individuals would qualify for visas under the new guidance.

We will first be applying the traditional screening to these individuals. That is, we will be
assessing whether they qualify under the Immigration and Nationality Act, and we will then see,
if they do qualify under the INA, whether they qualify under the guidance. Individuals who are
qualified will then be subjected to all vetting as normal. All security and screening vetting will
be applied to anybody who is deemed qualified for a visa.

* * * *

... The executive order does not bar entry for individuals who are excluded from the
suspension provision under the terms of the EO who obtain a waiver from State or Customs or
who demonstrate a bona fide relationship. USCIS is going to be working in coordination with
Department of State and Justice. They have developed guidance for their workforce regarding to
the adjudication of refugee applications. Both CBP and CIS ... have guidance for their
employees and have been working to make sure the employees are well versed in how the EO
will be implemented.
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* * * *

...I just want to provide a brief update to the extent we have it on the schedule going
forward. There is no schedule yet as far as briefings, but the Solicitor General’s Office expects
that briefs will be due over the summer and that the arguments will likely take place the week of
October 1st, which is the beginning of the next Supreme Court term. Again, we don’t have
finality on that, but that is the expectation within the Department of Justice. And the arguments
obviously and the briefing will cover the entire injunction. Obviously, a significant piece of that
injunction was lifted, but we will be ... arguing the whole case come October.

* * * *

On September 24, 2017, the President issued Proclamation 9645 on “Enhancing
Vetting Capabilities and Processes for Detecting Attempted Entry Into the United States
by Terrorists or Other Public-Safety Threats.” 82 Fed. Reg. 45,161 (Sep. 27, 2017). The
first paragraphs of the Presidential Proclamation state:

In Executive Order 13780 of March 6, 2017 (Protecting the Nation from Foreign
Terrorist Entry into the United States), on the recommendations of the Secretary
of Homeland Security and the Attorney General, | ordered a worldwide review of
whether, and if so what, additional information would be needed from each
foreign country to assess adequately whether their nationals seeking to enter
the United States pose a security or safety threat. This was the first such review
of its kind in United States history. As part of the review, the Secretary of
Homeland Security established global requirements for information sharing in
support of immigration screening and vetting. The Secretary of Homeland
Security developed a comprehensive set of criteria and applied it to the
information-sharing practices, policies, and capabilities of foreign
governments. The Secretary of State thereafter engaged with the countries
reviewed in an effort to address deficiencies and achieve improvements. In
many instances, those efforts produced positive results. By obtaining additional
information and formal commitments from foreign governments, the United
States Government has improved its capacity and ability to assess whether
foreign nationals attempting to enter the United States pose a security or safety
threat. Our Nation is safer as a result of this work.

Despite those efforts, the Secretary of Homeland Security, in consultation
with the Secretary of State and the Attorney General, has determined that a
small number of countries—out of nearly 200 evaluated—remain deficient at
this time with respect to their identity-management and information-sharing
capabilities, protocols, and practices. In some cases, these countries also have a
significant terrorist presence within their territory
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Section 1(g) of the Presidential Proclamation identifies the following countries as
having “inadequate” identity-management protocols, information-sharing practices, and
risk factors: Chad, Iran, Libya, North Korea, Syria, Venezuela, and Yemen. As a result,
entry restrictions and limitations were imposed for those countries. Sections 2 and 3 of
the September 24 Proclamation follow.

Sec. 2. Suspension of Entry for Nationals of Countries of Identified Concern. The entry into the
United States of nationals of the following countries is hereby suspended and limited, as follows,
subject to categorical exceptions and case-by-case waivers, as described in sections 3 and 6 of
this proclamation:

(a) Chad.

(i) The government of Chad is an important and valuable counterterrorism partner of the
United States, and the United States Government looks forward to expanding that cooperation,
including in the areas of immigration and border management. Chad has shown a clear
willingness to improve in these areas. Nonetheless, Chad does not adequately share public-safety
and terrorism-related information and fails to satisfy at least one key risk criterion. Additionally,
several terrorist groups are active within Chad or in the surrounding region, including elements
of Boko Haram, ISIS-West Africa, and al-Qa’ida in the Islamic Maghreb. At this time, additional
information sharing to identify those foreign nationals applying for visas or seeking entry into
the United States who represent national security and public-safety threats is necessary given the
significant terrorism-related risk from this country.

(i) The entry into the United States of nationals of Chad, as immigrants, and as
nonimmigrants on business (B-1), tourist (B-2), and business/tourist (B—1/B-2) visas, is hereby
suspended.

(b) Iran.

(1) Iran regularly fails to cooperate with the United States Government in identifying
security risks, fails to satisfy at least one key risk criterion, is the source of significant terrorist
threats, and fails to receive its nationals subject to final orders of removal from the United States.
The Department of State has also designated Iran as a state sponsor of terrorism.

(i) The entry into the United States of nationals of Iran as immigrants and as
nonimmigrants is hereby suspended, except that entry by such nationals under valid student (F
and M) and exchange visitor (J) visas is not suspended, although such individuals should be
subject to enhanced screening and vetting requirements.

(c) Libya.

(i) The government of Libya is an important and valuable counterterrorism partner of the
United States, and the United States Government looks forward to expanding on that
cooperation, including in the areas of immigration and border management. Libya, nonetheless,
faces significant challenges in sharing several types of information, including public-safety and
terrorism-related information necessary for the protection of the national security and public
safety of the United States. Libya also has significant inadequacies in its identity-management
protocols. Further, Libya fails to satisfy at least one key risk criterion and has been assessed to be
not fully cooperative with respect to receiving its nationals subject to final orders of removal
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from the United States. The substantial terrorist presence within Libya’s territory amplifies the
risks posed by the entry into the United States of its nationals.

(ii) The entry into the United States of nationals of Libya, as immigrants, and as
nonimmigrants on business (B-1), tourist (B—2), and business/tourist (B—1/B-2) visas, is hereby
suspended.

(d) North Korea.

(i) North Korea does not cooperate with the United States Government in any respect and

fails to satisfy all information-sharing requirements.

(ii) The entry into the United States of nationals of North Korea as immigrants and
nonimmigrants is hereby suspended.

(e) Syria.

(1) Syria regularly fails to cooperate with the United States Government in identifying
security risks, is the source of significant terrorist threats, and has been designated by the
Department of State as a state sponsor of terrorism. Syria has significant inadequacies in
identity-management protocols, fails to share public-safety and terrorism information, and fails
to satisfy at least one key risk criterion.

(ii) The entry into the United States of nationals of Syria as immigrants and
nonimmigrants is hereby suspended.

(F) Venezuela.

(1) Venezuela has adopted many of the baseline standards identified by the Secretary of
Homeland Security and in section 1 of this proclamation, but its government is uncooperative in
verifying whether its citizens pose national security or public-safety threats. Venezuela’s
government fails to share public-safety and terrorism-related information adequately, fails to
satisfy at least one key risk criterion, and has been assessed to be not fully cooperative with
respect to receiving its nationals subject to final orders of removal from the United States. There
are, however, alternative sources for obtaining information to verify the citizenship and identity
of nationals from Venezuela. As a result, the restrictions imposed by this proclamation focus on
government officials of VVenezuela who are responsible for the identified inadequacies.

(ii) Notwithstanding section 3(b)(v) of this proclamation, the entry into the United States
of officials of government agencies of Venezuela involved in screening and vetting procedures—
including the Ministry of the Popular Power for Interior, Justice and Peace; the Administrative
Service of Identification, Migration and Immigration; the Scientific, Penal and Criminal
Investigation Service Corps; the Bolivarian National Intelligence Service; and the Ministry of the
Popular Power for Foreign Relations—and their immediate family members, as nonimmigrants
on business (B-1), tourist (B-2), and business/tourist (B—1/B-2) visas, is hereby suspended.
Further, nationals of Venezuela who are visa holders should be subject to appropriate additional
measures to ensure traveler information remains current.

(9) Yemen.

(i) The government of Yemen is an important and valuable counterterrorism partner, and
the United States Government looks forward to expanding that cooperation, including in the
areas of immigration and border management. Yemen, nonetheless, faces significant identity-
management challenges, which are amplified by the notable terrorist presence within its territory.
The government of Yemen fails to satisfy critical identity-management requirements, does not
share public-safety and terrorism-related information adequately, and fails to satisfy at least one
key risk criterion.
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(ii) The entry into the United States of nationals of Yemen as immigrants, and as
nonimmigrants on business (B—1), tourist (B—2), and business/ tourist (B—1/B-2) visas, is hereby
suspended.

(h) Somalia.

(1) The Secretary of Homeland Security’s report of September 15, 2017, determined that
Somalia satisfies the information-sharing requirements of the baseline described in section 1(c)
of this proclamation. But several other considerations support imposing entry restrictions and
limitations on Somalia. Somalia has significant identity-management deficiencies. For example,
while Somalia issues an electronic passport, the United States and many other countries do not
recognize it. A persistent terrorist threat also emanates from Somalia’s territory. The United
States Government has identified Somalia as a terrorist safe haven. Somalia stands apart from
other countries in the degree to which its government lacks command and control of its territory,
which greatly limits the effectiveness of its national capabilities in a variety of respects.
Terrorists use under-governed areas in northern, central, and southern Somalia as safe havens
from which to plan, facilitate, and conduct their operations. Somalia also remains a destination
for individuals attempting to join terrorist groups that threaten the national security of the United
States. The State Department’s 2016 Country Reports on Terrorism observed that Somalia has
not sufficiently degraded the ability of terrorist groups to plan and mount attacks from its
territory. Further, despite having made significant progress toward formally federating its
member states, and its willingness to fight terrorism, Somalia continues to struggle to provide the
governance needed to limit terrorists’ freedom of movement, access to resources, and capacity to
operate. The government of Somalia’s lack of territorial control also compromises Somalia’s
ability, already limited because of poor record- keeping, to share information about its nationals
who pose criminal or terrorist risks. As a result of these and other factors, Somalia presents
special concerns that distinguish it from other countries.

(i) The entry into the United States of nationals of Somalia as immigrants is hereby
suspended. Additionally, visa adjudications for nationals of Somalia and decisions regarding
their entry as nonimmigrants should be subject to additional scrutiny to determine if applicants
are connected to terrorist organizations or otherwise pose a threat to the national security or
public safety of the United States.

Sec. 3. Scope and Implementation of Suspensions and Limitations. (a) Scope. Subject to
the exceptions set forth in subsection (b) of this section and any waiver under subsection (c) of
this section, the suspensions of and limitations on entry pursuant to section 2 of this proclamation
shall apply only to foreign nationals of the designated countries who:

(i) are outside the United States on the applicable effective date under section 7 of this
proclamation;

(ii) do not have a valid visa on the applicable effective date under section 7 of this
proclamation; and

(iii) do not qualify for a visa or other valid travel document under section 6(d) of this
proclamation.

(b) Exceptions. The suspension of entry pursuant to section 2 of this proclamation shall
not apply to:

(1) any lawful permanent resident of the United States;

(ii) any foreign national who is admitted to or paroled into the United States on or after
the applicable effective date under section 7 of this proclamation;
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(iii) any foreign national who has a document other than a visa—such as a transportation
letter, an appropriate boarding foil, or an advance parole document—valid on the applicable
effective date under section 7 of this proclamation or issued on any date thereafter, that permits
him or her to travel to the United States and seek entry or admission;

(iv) any dual national of a country designated under section 2 of this proclamation when
the individual is traveling on a passport issued by a non-designated country;

(v) any foreign national traveling on a diplomatic or diplomatic-type visa, North Atlantic
Treaty Organization visa, C-2 visa for travel to the United Nations, or G-1, G-2, G-3, or G4
visa; or

(vi) any foreign national who has been granted asylum by the United States; any refugee
who has already been admitted to the United States; or any individual who has been granted
withholding of removal, advance parole, or protection under the Convention Against Torture.

(c) Waivers. Notwithstanding the suspensions of and limitations on entry set forth in
section 2 of this proclamation, a consular officer, or the Commissioner, United States Customs
and Border Protection (CBP), or the Commissioner’s designee, as appropriate, may, in their
discretion, grant waivers on a case-by-case basis to permit the entry of foreign nationals for
whom entry is otherwise suspended or limited if such foreign nationals demonstrate that waivers
would be appropriate and consistent with subsections (i) through (iv) of this subsection. The
Secretary of State and the Secretary of Homeland Security shall coordinate to adopt guidance
addressing the circumstances in which waivers may be appropriate for foreign nationals seeking
entry as immigrants or nonimmigrants.

(1) A waiver may be granted only if a foreign national demonstrates to the consular
officer’s or CBP official’s satisfaction that:

(A) denying entry would cause the foreign national undue hardship;

(B) entry would not pose a threat to the national security or public safety of the United
States; and

(C) entry would be in the national interest.

(if) The guidance issued by the Secretary of State and the Secretary of Homeland Security
under this subsection shall address the standards, policies, and procedures for:

(A) determining whether the entry of a foreign national would not pose a threat to the
national security or public safety of the United States;

(B) determining whether the entry of a foreign national would be in the national interest;

(C) addressing and managing the risks of making such a determination in light of the
inadequacies in information sharing, identity management, and other potential dangers posed by
the nationals of individual countries subject to the restrictions and limitations imposed by this
proclamation;

(D) assessing whether the United States has access, at the time of the waiver
determination, to sufficient information about the foreign national to determine whether entry
would satisfy the requirements of subsection (i) of this subsection; and

(E) determining the special circumstances that would justify granting a waiver under
subsection (iv)(E) of this subsection.

(iii) Unless otherwise specified by the Secretary of Homeland Security, any waiver issued
by a consular officer as part of the visa adjudication process will be effective both for the
issuance of a visa and for any subsequent entry on that visa, but will leave unchanged all other
requirements for admission or entry.
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(iv) Case-by-case waivers may not be granted categorically, but may be appropriate,
subject to the limitations, conditions, and requirements set forth under subsection (i) of this
subsection and the guidance issued under subsection (ii) of this subsection, in individual
circumstances such as the following:

(A) the foreign national has previously been admitted to the United States for a
continuous period of work, study, or other long-term activity, is outside the United States on the
applicable effective date under section 7 of this proclamation, seeks to reenter the United States
to resume that activity, and the denial of reentry would impair that activity;

(B) the foreign national has previously established significant contacts with the United
States but is outside the United States on the applicable effective date under section 7 of this
proclamation for work, study, or other lawful activity;

(C) the foreign national seeks to enter the United States for significant business or
professional obligations and the denial of entry would impair those obligations;

(D) the foreign national seeks to enter the United States to visit or reside with a close
family member (e.g., a spouse, child, or parent) who is a United States citizen, lawful permanent
resident, or alien lawfully admitted on a valid nonimmigrant visa, and the denial of entry would
cause the foreign national undue hardship;

(E) the foreign national is an infant, a young child or adoptee, an individual needing
urgent medical care, or someone whose entry is otherwise justified by the special circumstances
of the case;

(F) the foreign national has been employed by, or on behalf of, the United States
Government (or is an eligible dependent of such an employee), and the foreign national can
document that he or she has provided faithful and valuable service to the United States
Government;

(G) the foreign national is traveling for purposes related to an international organization
designated under the International Organizations Immunities Act (IOIA), 22 U.S.C. 288 et seq.,
traveling for purposes of conducting meetings or business with the United States Government, or
traveling to conduct business on behalf of an international organization not designated under the
I0IA;

(H) the foreign national is a Canadian permanent resident who applies for a visa at a
location within Canada;

(1) the foreign national is traveling as a United States Government-sponsored exchange
visitor; or

(J) the foreign national is traveling to the United States, at the request of a United States
Government department or agency, for legitimate law enforcement, foreign policy, or national
security purposes.

After the September 24, 2017 presidential actions, the Supreme Court canceled
the oral arguments scheduled in the previously-filed cases challenging E.O. 13780 and
dismissed the cases. Federal courts are considering challenges to the September 24,
2017 Presidential Proclamation.”

* Editor’s note: On January 19, 2018, the U.S. Supreme Court granted a petition for certiorari in a case
challenging the Presidential Proclamation.
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On October 17, 2017, the State Department issued a press statement on follow-
up with one of the countries identified as deficient in the Presidential Proclamation:
Chad. The October 17, 2017 press statement on visa restrictions for Chad, available
https://www.state.gov/r/pa/prs/ps/2017/10/274877.htm, relate that U.S. National
Security Adviser Lieutenant General H. R. McMaster had spoken to President Idriss Deby
Itno of Chad regarding partnering with the United States in countering terrorism and
that the government of Chad had shown a willingness to work on identity management
practices and information sharing requirements so that vetting capabilities would
improve and visa restrictions could be lifted.

On December 8, 2017, the State Department issued a media note announcing
that the September 24, 2017 Presidential Proclamation was being fully implemented as
of that day. The media note is excerpted below and available at
https://www.state.gov/r/pa/prs/ps/2017/12/276376.htm.

The Department of State is fully implementing Presidential Proclamation 9645 (Enhancing
Vetting Capabilities and Processes for Detecting Attempted Entry into the United States by
Terrorists or other Public-Safety Threats), as the Supreme Court’s December 4, 2017 orders
permit. The Department began implementing the full Proclamation at the opening of business
(local time) at U.S. embassies and consulates overseas today, Friday, December 8, 2017.

National security is our top priority in visa operations. Our embassies and consulates
around the world are fully implementing Presidential Proclamation 9645 to protect the American
people, now that U.S. Supreme Court orders permit us to do that and based on extensive
guidance provided to them by the Department.

All countries share responsibility to prevent terrorist attacks, transnational crime, and
immigration fraud. The Presidential Proclamation directed the Departments of State and
Homeland Security to restrict the entry of nationals of Chad, Iran, Libya, North Korea, Syria,
Somalia, Venezuela, and Yemen in order to protect the security and welfare of the United States.
These restrictions follow an extensive review and engagement with countries around the world
involving an assessment of whether countries met certain information sharing criteria.
Restrictions are tailored to each country, reflecting the unique factors in place for each.

No visas will be revoked under the Proclamation, and the restrictions are not intended to
be permanent. The restrictions are conditional and may be lifted as countries work with the U.S.
government to ensure the safety of Americans. Most countries in the world now meet the new
requirements, which is an important element of ensuring our security.

The entry restrictions in the Proclamation do not apply to certain categories of
individuals, including those who were inside the United States or who had a valid visa on the
effective date of the Proclamation, as defined in Section 7 of the Proclamation, even after their
visa expires or they leave the United States.

* * * *
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(2) Executive Order on “Buy American and Hire American”

On April 18, 2017, the President issued an executive order on “Buy American and Hire
American.” 82 Fed. Reg. 18,837 (Apr. 21, 2017). Section 2(b) states:

In order to create higher wages and employment rates for workers in the United
States, and to protect their economic interests, it shall be the policy of the
executive branch to rigorously enforce and administer the laws governing entry
into the United States of workers from abroad, including section 212(a)(5) of the
Immigration and Nationality Act (8 U.S.C. 1182(a)(5)).

Section 5 provides as follows:

Ensuring the Integrity of the Immigration System in Order to “Hire

American.” (a) In order to advance the policy outlined in section 2(b) of this
order, the Secretary of State, the Attorney General, the Secretary of Labor, and
the Secretary of Homeland Security shall, as soon as practicable, and consistent
with applicable law, propose new rules and issue new guidance, to supersede or
revise previous rules and guidance if appropriate, to protect the interests of
United States workers in the administration of our immigration system, including
through the prevention of fraud or abuse.

(b) In order to promote the proper functioning of the H-1B visa program,
the Secretary of State, the Attorney General, the Secretary of Labor, and the
Secretary of Homeland Security shall, as soon as practicable, suggest reforms to
help ensure that H-1B visas are awarded to the most-skilled or highest-paid
petition beneficiaries.

C. Visa restrictions

On December 6, 2017, the State Department issued a press statement announcing visa
restrictions on individuals responsible for undermining Cambodian democracy. The
press statement is excerpted below and available at
https://www.state.gov/r/pa/prs/ps/2017/12/276288.htm.

As the White House stated in a November 16, press statement, the United States is taking
concrete steps to respond to the Cambodian government’s actions that have undermined the
country’s progress in advancing democracy and respect for human rights. These actions—which
run counter to the Paris Peace Agreements of 1991 that ended a tragic conflict and accorded the
Cambodian people democratic rights—include the dissolution of the main opposition political
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party and banning of its leaders from electoral politics, imprisonment of opposition leader Kem
Sokha, restriction of civil society, and suppression of independent media.

In direct response to the Cambodian government’s series of anti-democratic actions, we
announce the Secretary of State will restrict entry into the United States of those individuals
involved in undermining democracy in Cambodia. In certain circumstances, family members of
those individuals will also be subject to visa restrictions.

We call on the Cambodian government to reverse course by reinstating the political
opposition, releasing Kem Sokha, and allowing civil society and media to resume their
constitutionally protected activities. Such actions could lead to a lifting of these travel
restrictions and increase the potential for Cambodia’s 2018 electoral process to regain
legitimacy.

We will continue to monitor the situation and take additional steps as necessary, while
maintaining our close and enduring ties with the people of Cambodia.

* * * *

d. Presidential signing statement on CAATSA

The Countering America’s Adversaries Through Sanctions Act of 2017, Public Law 115-
44, Aug. 2, 2017, 131 Stat. 886 (22 U.S.C. 9401 et seq.) (“CAATSA”) was signed into law
on August 2, 2017. The President’s signing statement includes the following:

[some of the law’s] provisions...would require me to deny certain individuals
entry into the United States, without an exception for the President’s
responsibility to receive ambassadors under Article Il, section 3 of the
Constitution. My Administration will give careful and respectful consideration to
the preferences expressed by the Congress in these various provisions and will
implement them in a manner consistent with the President’s constitutional
authority to conduct foreign relations.

3. Cuba Policy

On January 12, 2017, the United States and Cuba signed a joint statement regarding
migration between the two countries, which modifies the Joint Communiqués dated
December 14, 1984 and September 9, 1994 and the Joint Statement of May 2, 1995, all
of which are collectively known as “Migration Accords.” Excerpts follow from the
January 12, 2017 Joint Statement.
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The United States of America and the Republic of Cuba have agreed to take a major step toward
the normalization of their migration relations, in order to ensure a regular, safe and orderly
migration. ... This Joint Statement is not intended to modify the Migration Accords with respect
to the return of Cuban nationals intercepted at sea by the United States or the return of migrants
found to have entered the Guantanamo Naval Base illegally.

In this framework, the United States of America shall henceforth end the special parole
policy for Cuban nationals who reach the territory of the United States (commonly referred to as
the wet foot-dry foot policy), as well as the parole program for Cuban health care professionals
in third countries. The United States shall henceforth apply to all Cuban nationals, consistent
with its laws and international norms, the same migration procedures and standards that are
applicable to nationals of other countries, as established in this Joint Statement.

1. From the date of this Joint Statement, the United States of America, consistent with its
laws and international norms, shall return to the Republic of Cuba, and the Republic of Cuba,
consistent with its laws and international norms, shall receive back all Cuban nationals who after
the signing of this Joint Statement are found by the competent authorities of the United States to
have tried to irregularly enter or remain in that country in violation of United States law.

The United States of America and the Republic of Cuba state their intention to promote
changes in their respective migration laws to enable fully normalized migration relations to occur
between the two countries.

2. The United States of America and the Republic of Cuba shall apply their migration
and asylum laws to nationals of the other Party avoiding selective (in other words,
discriminatory) criteria and consistent with their international obligations.

3. The United States of America shall continue ensuring legal migration from the
Republic of Cuba with a minimum of 20,000 persons annually.

4. The United States of America and the Republic of Cuba, determined to strongly
discourage unlawful actions related to irregular migration, shall promote effective bilateral
cooperation to prevent and prosecute alien smuggling and other crimes related to migration
movements that threaten their national security, including the hijacking of aircraft and vessels.

5. The Republic of Cuba shall accept that individuals included in the list of 2,746 to be
returned in accordance with the Joint Communiqué of December 14, 1984, may be replaced by
others and returned to Cuba, provided that they are Cuban nationals who departed for the United
States of America via the Port of Mariel in 1980 and were found by the competent authorities of
the United States to have tried to irregularly enter or remain in that country in violation of United
States law. The Parties shall agree on the specific list of these individuals and the procedure for
their return.

6. The Republic of Cuba shall consider and decide on a case-by-case basis the return of
other Cuban nationals presently in the United States of America who before the signing of this
Joint Statement had been found by the competent authorities of the United States to have tried to
irregularly enter or remain in that country in violation of United States law. The competent
authorities of the United States shall focus on individuals whom the competent authorities have
determined to be priorities for return.

As from the date of signing of this Joint Statement, the Parties shall carry out the
necessary procedures for its implementation. The Parties may meet and revise such procedures
from time to time to ensure effective implementation.
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The competent authorities of the United States of America and the Republic of Cuba shall
meet on a regular basis to ensure that cooperation under these Migration Accords is carried out in
conformity with their respective laws and international obligations.

* * * *

Effective January 13, 2017, the U.S. Department of Homeland Security (“DHS”)
eliminated the exception from expedited removal proceedings for Cuban nationals who
arrive in the United States at a port of entry by aircraft. 82 Fed. Reg. 4769 (Jan. 17,
2017). The exception, as provided in 235(b)(1)(F) of the Immigration and Nationality Act
(“INA”), 8 U.S.C. 1225(b)(1)(F), stated that expedited removal “shall not apply to an
alien who is a native or citizen of a country in the Western Hemisphere with whose
government the United States does not have full diplomatic relations and who arrives by
aircraft at a port of entry.” Id. The exception had long applied to Cuban nationals due
to the lack of full diplomatic relations between the United States and Cuba. As discussed
in Digest 2014 at 336, Digest 2015 at 340-47, and Digest 2016 at 363-68, the United
States and Cuba re-established diplomatic relations in 2015. The Department of Justice
issued a notice in parallel with the DHS notice, revising the Executive Office for
Immigration Review (“EOIR”) regulations to eliminate the categorical exception from
expedited removal proceedings for Cuban nationals who arrive in the United States at a
port of entry by aircraft. 82 Fed. Reg. 4771 (Jan. 17, 2017).

At the same time, the exception from expedited removal proceedings for aliens
who arrive by sea for Cuban nationals was also eliminated. 82 Fed. Reg. 4902 (Jan. 17,
2017). As summarized in the Federal Register notice:

On November 13, 2002, the former Immigration and Naturalization Service (INS)
of the Department of Justice issued a notice designating certain aliens who arrive
by sea, either by boat or other means, as eligible for placement in expedited
removal proceedings, with an exception for Cuban citizens or nationals
(hereinafter ““Cuban nationals”). On August 11, 2004, DHS issued a notice
designating certain aliens in the United States as eligible for placement in
expedited removal proceedings, also with an exception for Cuban nationals. In
light of recent changes in the relationship between the United States and Cuba,
the Department has determined that the exceptions for Cuban nationals,
contained in the designations of November 13, 2002 and August 11, 2004, are no
longer warranted and are thus hereby eliminated. The rest of the November 13,
2002 and August 11, 2004 designations, including any implementing policies, are
unaffected by this notice and remain unchanged.
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Removals and Repatriations

The Department of State works closely with the Department of Homeland Security in
effecting the removal of aliens subject to final orders of removal. It is the belief of the
United States that every country has an obligation to accept the return of its nationals
who cannot remain in the United States or any other country.

On May 31, 2017, the President of the United States and the Prime Minister of
Vietnam issued a joint statement on enhancing their partnership, which includes the
following on removals:

Prime Minister Nguyen Xuan Phuc affirmed that Vietnam will work actively with
the United States to expeditiously return Vietnamese nationals subject to final
orders of removal, using the 2008 United States-Vietnam Agreement on the
Acceptance of the Return of Vietnamese Citizens as a basis. The two leaders
pledged to set up a working group to discuss this issue.

The joint statement is available in full at https://www.whitehouse.gov/briefings-
statements/joint-statement-enhancing-comprehensive-partnership-united-states-
america-socialist-republic-vietnam//.

Agreements on Preventing and Combating Serious Crime

Three agreements on preventing and combating serious crime (“PCSC Agreements”)
entered into force in 2017. Such agreements provide a mechanism for the parties’ law
enforcement authorities to exchange personal data, including biometric (fingerprint)
information, for use in detecting, investigating, and prosecuting terrorists and other
criminals. For background, see Digest 2008 at 81-83, Digest 2009 at 66, and Digest 2010
at 57-58. The agreement with Chile on Enhancing Cooperation in Preventing and
Combating Serious Crime, signed at Washington May 30, 2013, entered into force on
September 20, 2017. The agreement with Romania on Enhancing Cooperation in
Preventing and Combating Serious Crime, signed at Washington October 5, 2015,
entered into force on November 8, 2017. And the agreement with New Zealand signed
at Washington March 20, 2013 entered into force on December 12, 2017.

ASYLUM, REFUGEE, AND MIGRANT PROTECTION ISSUES

Temporary Protected Status

Section 244 of the Immigration and Nationality Act (“INA” or “Act”), as amended, 8
U.S.C. § 12544, authorizes the Secretary of Homeland Security, after consultation with
appropriate agencies, to designate a state (or any part of a state) for temporary
protected status (“TPS”) after finding that (1) there is an ongoing armed conflict within
the state (or part thereof) that would pose a serious threat to the safety of nationals
returned there; (2) the state has requested designation after an environmental disaster
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resulting in a substantial, but temporary, disruption of living conditions that renders the
state temporarily unable to handle the return of its nationals; or (3) there are other
extraordinary and temporary conditions in the state that prevent nationals from
returning in safety, unless permitting the aliens to remain temporarily would be
contrary to the national interests of the United States. The TPS designation means that
eligible nationals of the state (or stateless persons who last habitually resided in the
state) can remain in the United States and obtain work authorization documents. For
background on previous designations of states for TPS, see Digest 1989-1990 at 39—-40;
Cumulative Digest 1991-1999 at 240-47; Digest 2004 at 31-33; Digest 2010 at 10-11;
Digest 2011 at 6-9; Digest 2012 at 8-14; Digest 2013 at 23-24; Digest 2014 at 54-57;
Digest 2015 at 21-24; and Digest 2016 at 36-40. In 2017, the United States extended TPS
designations for Somalia, South Sudan, and Honduras; extended and redesignated
Yemen; and announced the termination of TPS for Sudan, Haiti, and Nicaragua, as
discussed below.

Yemen

On January 4, 2017, the Department of Homeland Security (“DHS”) announced the
extension of the designation of Yemen for TPS for 18 months, from March 4, 2017,
through September 3, 2018, and the redesignation of Yemen for TPS for 18 months,
effective March 4, 2017, through September 3, 2018. 82 Fed. Reg. 859 (Jan. 4, 2017).
The extension and redesignation are based on the determination that the conditions in
Yemen that prompted the 2016 TPS redesignation continue to exist, specifically, the
ongoing armed conflict and other extraordinary and temporary conditions that have
persisted and pose a serious threat to the personal safety of Yemeni nationals if they
were required to return to their country. /d. at 860-61.

Somalia

On January 17, 2017, DHS announced the extension of the designation of Somalia for
TPS for 18 months from March 18, 2017 through September 17, 2018. 82 Fed. Reg. 4905
(Jan. 17, 2017). The extension was based on the determination that conditions in
Somalia supporting the TPS designation continue to be met, namely, ongoing armed
conflict and extraordinary and temporary conditions that prevent Somali nationals from
returning in safety. /d.

Haiti

On May 24, 2017, DHS announced the extension of the designation of Haiti for TPS for
six months, from July 23, 2017 through January 22, 2018. 82 Fed. Reg. 23,830 (May 24,
2017). The extension was based on the determination that conditions that formed the
basis for the designation in the aftermath of the January 2010 earthquake persist,
although Haiti has made significant progress in recovering. /d.
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On November 20, 2017, DHS determined, after reviewing country conditions and
consulting with the appropriate U.S. Government agencies, that conditions in Haiti no
longer support its designation for TPS. 83 Fed. Reg. 2648 (Jan. 18, 2018). Termination is
effective July 22, 2019, in order to allow for an orderly transition.

South Sudan

On September 21, 2017, the Department of Homeland Security (“DHS”) announced the
extension of the designation of South Sudan for TPS for 18 months, from November 3,
2017, through May 2, 2019. 82 Fed. Reg. 44,205 (Sep. 21, 2017). The extension was
based on the determination that the conditions in South Sudan that prompted the 2016
TPS redesignation continue to exist, specifically, the ongoing armed conflict and other
extraordinary and temporary conditions that have persisted and pose a serious threat to
the personal safety of South Sudanese nationals if they were required to return to their
country. Id. at 44,206.

Sudan

On October 11, 2017, DHS announced the termination of the designation of Sudan for
TPS, effective November 2, 2018. 82 Fed. Reg. 47,228 (Oct. 11, 2017). The termination
was based on the determination that the conditions in Sudan have sufficiently improved
and that ongoing armed conflict no longer prevents the return of nationals of Sudan to
all regions of Sudan without posing a serious threat to their personal safety. /d. at
47,230. The Federal Register notice further elaborates on the rationale for termination
as follows:

Conflict in Sudan is limited to Darfur and the Two Areas (South Kordofan and
Blue Nile states). As a result of the continuing armed conflict in these regions,
hundreds of thousands of Sudanese have fled to neighboring countries.
However, in Darfur, toward the end of 2016 and through the first half of 2017,
parties to the conflict renewed a series of time-limited unilateral cessation of
hostilities declarations, resulting in a reduction in violence and violent rhetoric
from the parties to the conflict. The remaining conflict is limited and does not
prevent the return of nationals of Sudan to all regions of Sudan without posing a
serious threat to their personal safety.

Above-average harvests have moderately improved food security across
much of Sudan. While populations in conflict-affected areas continue to
experience acute levels of food insecurity, there has also been some
improvement in access for humanitarian actors to provide much-needed
humanitarian aid.

Although Sudan’s human rights record remains extremely poor in
general, conditions on the ground no longer prevent all Sudanese nationals from
returning in safety.



36

DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW

Taking into account the geographically limited scope of the conflict, the
renewed series of unilateral cessation of hostilities declarations and concomitant
reduction in violence and violent rhetoric from the parties to the conflict, and
improvements in access for humanitarian actors to provide aid, the Secretary has
determined that the ongoing armed conflict and extraordinary and temporary
conditions that served as the basis for Sudan’s most recent designation have
sufficiently improved such that they no longer prevent nationals of Sudan from
returning in safety to all regions of Sudan. Based on this determination, the
Secretary has concluded that termination of the TPS designation of Sudan is
required because Sudan no longer meets the statutory conditions for
designation. To provide for an orderly transition, this termination is effective
November 2, 2018, twelve months following the end of the current designation.
DHS estimates that there are approximately 1,040 nationals of Sudan (and aliens
having no nationality who last habitually resided in Sudan) who currently receive
TPS benefits.

Honduras

The Secretary of Homeland Security did not make a determination on Honduras’s TPS
designation by November 6, 2017, the statutory deadline. Accordingly, the TPS
designation of Honduras was automatically extended for 6 months, from January 6,
2018 through July 5, 2018. 82 Fed. Reg. 59,630 (Dec. 15, 2017).

Nicaragua

On December 15, 2017, the Department of Homeland Security provided public notice of
the determination to terminate the designation of Nicaragua for TPS. 82 Fed. Reg.
59,636 (Dec. 15, 2017). The termination is effective January 5, 2019, to allow twelve
months for an orderly transition after the end of the current designation. /d. The notice
in the Federal Register provides the following explanation of the rationale for
termination:

DHS has reviewed conditions in Nicaragua. Based on the review, including input
received from other relevant U.S. Government agencies, the Secretary has
determined that conditions for Nicaragua’s 1999 designation for TPS on the basis
of environmental disaster due to the damage caused by Hurricane Mitch are no
longer met. It is no longer the case that Nicaragua is unable, temporarily, to
handle adequately the return of nationals of Nicaragua. Recovery efforts relating
to Hurricane Mitch have largely been completed. The social and economic
conditions affected by Hurricane Mitch have stabilized, and people are able to
conduct their daily activities without impediments directly related to damage
from the storm.
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Nicaragua received a significant amount of international aid to assist in its
Hurricane Mitch-related recovery efforts, and many reconstruction projects have
now been completed. Hundreds of homes destroyed by the storm have been
rebuilt. The government of Nicaragua has been working to improve access to
remote communities and has built new roads in many of the areas affected by
Hurricane Mitch, including the first paved road to connect the Pacific side of the
country to the Caribbean Coast, which is nearly completed. Access to drinking
water and sanitation has improved. Electrification of the country has increased
from 50% of the country in 2007 to 90% today. Nearly 1.5 million textbooks have
been provided to 225,000 primary students of the poorest regions of the
country. Internet access is also now widely available.

In addition, Nicaragua’s relative security has helped attract tourism and
foreign investment. The Nicaraguan economy has strengthened due to increased
foreign direct investment and exports of textiles and commodities.

Nicaragua’s Gross Domestic Product (GDP) reached an all-time high of
$13.23 billion (USD) in 2016, has averaged over 5% growth since 2010, and
Nicaragua’s GDP per capita is higher today than in 1998. Public infrastructure
investment has been a high priority for the government, and the government has
demonstrated its ability to provide basic services to its citizens. The U.S.
Department of State does not have a current travel warning for Nicaragua. DHS
estimates that there are approximately 5,300 nationals of Nicaragua (and aliens
having no nationality who last habitually resided in Nicaragua) who hold TPS
under Nicaragua’s designation.

Id. at 59,637.

Refugee Admissions in the United States

Presidential Determination No. 2017-13 of September 29, 2017 authorized the
admission of up to 45,000 refugees to the United States during Fiscal Year 2018. 82 Fed.
Reg. 49,083 (Oct. 23, 2017). The determination includes regional allocations of 19,000
from Africa; 5,000 from East Asia; 2,000 from Europe and Central Asia; 1,500 from
America/Caribbean; and 17,500 from Near East/South Asia.

Status of the U.S. Refugee Admissions Program

Executive Order 13780, discussed supra, mandated a 120-day U.S. government review
of the U.S. Refugee Admissions Program (“USRAP”) to identify additional national
security processes. Section 6 of E.O. 13780, “Realignment of the U.S. Refugee
Admissions Program for Fiscal Year 2017,” follows.
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(a) The Secretary of State shall suspend travel of refugees into the United States under the
USRAP, and the Secretary of Homeland Security shall suspend decisions on applications for
refugee status, for 120 days after the effective date of this order, subject to waivers pursuant to
subsection (c) of this section. During the 120-day period, the Secretary of State, in conjunction
with the Secretary of Homeland Security and in consultation with the Director of National
Intelligence, shall review the USRAP application and adjudication processes to determine what
additional procedures should be used to ensure that individuals seeking admission as refugees do
not pose a threat to the security and welfare of the United States, and shall implement such
additional procedures. The suspension described in this subsection shall not apply to refugee
applicants who, before the effective date of this order, have been formally scheduled for transit
by the Department of State. The Secretary of State shall resume travel of refugees into the United
States under the USRAP 120 days after the effective date of this order, and the Secretary of
Homeland Security shall resume making decisions on applications for refugee status only for
stateless persons and nationals of countries for which the Secretary of State, the Secretary of
Homeland Security, and the Director of National Intelligence have jointly determined that the
additional procedures implemented pursuant to this subsection are adequate to ensure the
security and welfare of the United States.

(b) Pursuant to section 212(f) of the INA, | hereby proclaim that the entry of more than
50,000 refugees in fiscal year 2017 would be detrimental to the interests of the United States, and
thus suspend any entries in excess of that number until such time as I determine that additional
entries would be in the national interest.

(c) Notwithstanding the temporary suspension imposed pursuant to subsection (a) of this
section, the Secretary of State and the Secretary of Homeland Security may jointly determine to
admit individuals to the United States as refugees on a case-by-case basis, in their discretion, but
only so long as they determine that the entry of such individuals as refugees is in the national
interest and does not pose a threat to the security or welfare of the United States, including in
circumstances such as the following: the individual’s entry would enable the United States to
conform its conduct to a preexisting international agreement or arrangement, or the denial of
entry would cause undue hardship.

(d) It is the policy of the executive branch that, to the extent permitted by law and as
practicable, State and local jurisdictions be granted a role in the process of determining the
placement or settlement in their jurisdictions of aliens eligible to be admitted to the United States
as refugees. To that end, the Secretary of State shall examine existing law to determine the extent
to which, consistent with applicable law, State and local jurisdictions may have greater
involvement in the process of determining the placement or resettlement of refugees in their
jurisdictions, and shall devise a proposal to lawfully promote such involvement.

* * * *
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On June 26, 2017, the Supreme Court issued its opinion in a case challenging E.O.
13780, in which it allowed some provisions of the order to take effect, but blocked
others from taking full effect. Trump v. International Refugee Assistance Project, No. 16-
1436. In accordance with that opinion, an alien with a bona fide relationship with a
person or entity in the United States was still able to travel to and be resettled as a
refugee in the United States. What constituted “a bona fide relationship with an entity”
following the Supreme Court’s ruling was the subject of further litigation. In particular,
after the U.S. Court of Appeals for the Ninth Circuit affirmed a lower court ruling that an
assurance by a resettlement agency constitutes such a bona fide relationship, the
Supreme Court determined on September 12, 2017 that such an assurance did not
constitute a bona fide relationship. Trump v. Hawaii, No. 16-1540.

The State Department held a briefing on June 29, 2017, after the Supreme Court
allowed provisions of E.O. 13780 to take effect. The briefing transcript is available at
https://www.state.gov/r/pa/prs/ps/2017/06/272281.htm, and includes the following
regarding refugee admissions:

For the aspects related to refugees of the executive order, Section 6 is
important, and it has two pieces: Section 6(a), which put in place 120-day
suspension on the admission of any refugees to the United States, although that
section includes an exception for those refugees who are in transit and booked
for travel; and Section 6(b), which set a 50,000 limit on the admission of refugees
for Fiscal Year 2017. There is an exemption for those individuals who have bona
fide relationships, and that applies to both pieces—both 6(a) and 6(b).

Let me just say very briefly that those relationships have been described
already, and we’re already giving information out to the field so they can
implement it. On the family side, those relationships have been defined to
include parents, spouses, children, adult son or daughters, sons and daughter-in-
laws, and siblings.™

As regards relationships with entities in the United States, these need to
be formal, documented, and formed in the ordinary course of events rather than
to evade the executive order itself. Importantly, | want to add that the fact that a
resettlement agency in the United States has provided a formal assurance for
refugees seeking admission is not sufficient, in and of itself, to establish a bona
fide relationship under the ruling. We’re going to provide additional information
to the field on this.

But | do want to note that based on our discussions with Department of
Justice, we have already informed the field and our various partners that under
the in-transit exception, refugees will be permitted to travel if they’'ve been
booked to travel through July 6th. And we’re going to be addressing what
happens to those who've been booked to travel after that time and those who
are covered by the relationships.

™ Editor’s note: Upon further review, fiancés were added to the list of relationships qualifying as close
family members.
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On October 23, 2017, the State Department, Department of Homeland Security,
and Director of National Intelligence sent the President a memorandum providing their
determinations: that there should be a 90-day further review of some aspects of the
refugee program; that there should be a temporary suspension of a category of
refugees called “follow to join” refugees; and that enhanced vetting procedures would
be adopted with the resumption of the USRAP based on the 120-day review. The
October 23, 2017 agency memo is available at
https://www.dhs.gov/sites/default/files/publications/17 1023 S1 Refugee-
Admissions-Program.pdf, and excerpted below.

Pursuant to section 6(a) [of E.O. 13780], this memorandum reflects our joint determination that
the improvements to the USRAP vetting process identified by the 6(a) working group are
generally adequate to ensure the security and welfare of the United States, and therefore that the
Secretary of State may resume travel of refugees into the United States and that the Secretary of
Homeland Security may resume making decisions on applications for refugee status for stateless
persons and foreign nationals, subject to the conditions described below.

Notwithstanding the additional procedures identified or implemented during the last 120
days, we continue to have concerns regarding the admission of nationals of, and stateless persons
who last habitually resided in, 11 particular countries previously identified as posing a higher
risk to the United States through their designation on the Security Advisory Opinion (SAO) list.
The SAO list for refugees was established following the September 11th terrorist attacks and has
evolved over the years through interagency consultations. The current list of countries was
established in 2015. To address these concerns, we will conduct a detailed threat analysis and
review for nationals of these high risk countries and stateless persons who last habitually resided
in those countries, including a threat assessment of each country, pursuant to section 207(c) and
applicable portions of section 212(a) of the Immigration and Nationality Act (INA), 8 U.S.C.
1157(c) and 1 182(a), section 402(4) of the Homeland Security Act of 2002, 6 U.S.C. 202(4), and
other applicable authorities. During this review, the Secretary of State and the Secretary of
Homeland Security will temporarily prioritize refugee applications from other non-SAO
countries. DHS and DOS will work together to take resources that may have been dedicated to
processing nationals of, or stateless persons who last habitually resided in, SAO countries and,
during the temporary review period, reallocate them to process applicants from non-SAO
countries for whom the processing may not be as resource intensive.

While the temporary review is underway, the Secretaries of Homeland Security and State
will cooperate to carefully scrutinize the applications of nationals of countries on the SAO list, or
of stateless persons who last habitually resided in those countries, and will consider individuals
for potential admission whose resettlement in the United States would fulfill critical foreign
policy interests, without compromising national security and the welfare of the United States. As
such, the Secretary of Homeland Security will admit on a case-by-case basis only refugees
whose admission is deemed to be in the national interest and poses no threat to the security or
welfare of the United States. We will direct our staff to work jointly and with law enforcement
agencies to complete the additional review of the SAO countries no later than 90 days from the
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date of this memorandum, and to determine what additional safeguards, if any, are necessary to
ensure that the admission of refugees from these countries of concern does not pose a threat to
the security and welfare of the United States.

Further, it is our joint determination that additional security measures must be
implemented promptly for derivative refugees—those who are “following-to-join” principal
refugees that have already been resettled in the United States—regardless of nationality. At
present, the majority of following-to-join refugees, unlike principal refugees, do not undergo
enhanced DHS review, which includes soliciting information from the refugee applicant earlier
in the process to provide for a more thorough screening process, as well as vetting certain
nationals or stateless persons against classified databases. We have jointly determined that
additional security measures must be implemented before admission of following-to-join
refugees can resume. Based on an assessment of current systems checks, as well as requirements
for uniformity identified by Section 5, we will direct our staffs to work jointly to implement
adequate screening mechanisms for following-to-join refugees that are similar to the processes
employed for principal refugees, in order to ensure the security and welfare of the United States.
We will resume admission of following-to-join refugees once those enhancements have been

implemented.
* * * *

On October 24, 2017, the State Department issued a fact sheet on the status of
the USRAP. The fact sheet is excerpted below and available at
https://www.state.gov/r/pa/prs/ps/2017/10/275074.htm.

While the Departments of State, Homeland Security, and Office of the Director of National
Intelligence have jointly determined that the screening and vetting enhancements to the USRAP
are generally adequate to ensure the security and welfare of the United States and therefore that
the Secretary of State and Secretary of Homeland Security may resume that program, they have
also concluded that additional in-depth review is needed with respect to refugees of 11
nationalities previously identified as potentially posing a higher risk to the United States.
Admissions for applicants of those 11 potentially higher-risk nationalities will resume on a case-
by-case basis during a new 90-day review period.

For family members who are “following-to-join” refugees that have already been
resettled in the United States, additional security measures must also be implemented for all
nationalities. Admissions of following-to-join refugees will resume once those enhancements
have been implemented.

The United States will continue to resettle more refugees than any other country in the
world, and we will continue to offer protection to the most vulnerable refugees while upholding
the safety and security of the American people. The United States remains the world’s leader in
humanitarian assistance to refugees and displaced persons, providing more than $8 billion in FY
2017.


https://www.state.gov/r/pa/prs/ps/2017/10/275074.htm
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U.S. Secretary of State Rex W. Tillerson delivered a press statement on Executive
Order 13780 on October 25, 2017. That statement is available at
https://www.state.gov/secretary/20172018tillerson/remarks/2017/10/275082.htm.

b. Central American Minors Program

In a November 8, 2017 State Department media note, the U.S. government announced
the end of the Central American Minors (“CAM”) refugee program in fiscal year 2018.
The media note, available at https://www.state.gov/r/pa/prs/ps/2017/11/275415.htm,
provides the following background on the program:

The CAM refugee program became effective on December 1, 2014, and allowed
certain parents lawfully present in the United States to request a refugee
resettlement interview for their children and eligible family members who are
nationals of El Salvador, Guatemala, and Honduras.

The media note also explains that, “[t]he decision to end the CAM refugee program was
made as part of the overall U.S. government review of the U.S. Refugee Admissions
Program for FY 2018.”

3. Migration

On June 22, 2017, at the 35™ session of the Human Rights Council, the United States
delivered a statement on a proposed resolution on the protection of human rights of
migrants. U.N. Doc. A/HRC/35/L.28. The U.S. statement follows and is available at
https://geneva.usmission.gov/2017/06/22/statement-on-the-protection-of-the-human-
rights-of-migrants-resolution/.

The United States joins consensus on the “Protection of the Human Rights of Migrants”
resolution and looks forward to working with Member States during the remainder of the
intergovernmental consultations and negotiations leading to the adoption of a global compact for
safe, orderly, and regular migration in 2018.

In joining consensus on the resolution, we would like to clarify our views on several
elements in the text. First, we underscore our understanding that none of the provisions in this
resolution create or affect rights or obligations of States under international law. The United
States will pursue the commitments in the resolution consistent with U.S. law and policy and the
federal government’s authority. In pursuing these goals, the United States will also continue to
take steps to ensure national security, protect territorial sovereignty, and maintain the health and
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safety of its people, including by exercising its rights and responsibilities to prevent irregular
migration and control its borders, consistent with international obligations.

With respect to the preambular language related to the best interest of children and due
process, the U.S. government draws from a wide range of available resources to safely process
migrant children, in accordance with applicable laws and is committed to ensuring that migrant
children are treated in a safe, dignified, and secure manner. The United States believes that its
current practices with respect to children are consistent with this commitment. Further, the
United States provides appropriate procedural safeguards for all migrants, including asylum
seekers, and we interpret the resolution’s reference to due process and other protections,
including in the context of returns, to be consistent with our existing national laws and policies in
this regard.

The United States dissociates from the language concerning the criminalization of
irregular migration. The United States supports the language expressing concern regarding
xenophobia and hostility to migrants, which is an increasing problem that all should address.
However, consistent with the statement which recalls “that each State has a sovereign right to
determine whom to admit to its territory, subject to that State’s international obligations,” the
United States maintains its right to enforce its immigration laws, including through its criminal
laws, consistent with its national security interests and in accordance with its domestic laws. We
find no need to express concern in this regard. We view this as a separate issue from combatting
xenophobia, and regret that the concepts were linked in the same paragraph in the resolution.

The United States looks forward to advancing the objectives of this resolution, including
through voluntary practical actions to be elaborated during the negotiation of the non-binding
global compact on safe, orderly, and regular migration in 2018.

* * * *

On December 3, 2017, Secretary Tillerson announced in a press statement that
the United States was ending its participation in the UN process to develop a Global
Compact on Migration(“GCM”). The press statement is excerpted below and available at
https://www.state.gov/secretary/20172018tillerson/remarks/2017/12/276190.htm.

Negotiations on the GCM will be based on the New York Declaration, a document adopted by
the UN in 2016 that commits to “strengthening global governance” and contains a number of
policy goals that are inconsistent with U.S. law and policy.

While we will continue to engage on a number of fronts at the United Nations, in this
case, we simply cannot in good faith support a process that could undermine the sovereign right
of the United States to enforce our immigration laws and secure our borders.

The United States supports international cooperation on migration issues, but it is the
primary responsibility of sovereign states to help ensure that migration is safe, orderly, and legal.


https://www.state.gov/secretary/20172018tillerson/remarks/2017/12/276190.htm
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Cross References

Lin v. United States (nationality of residents of Taiwan), Ch. 5.C.3
Diplomatic relations (including with Cuba), Ch. 9.A



CHAPTER 2

Consular and Judicial Assistance and Related Issues

CONSULAR NOTIFICATION, ACCESS, AND ASSISTANCE

Avena Implementation and Related Issues

On August 21, 2017, a state court in Nevada issued its decision that the lack of consular
assistance to a Mexican national, Carlos Gutierrez, a habeas petitioner who was charged
with and sentenced on capital murder charges, prejudiced Gutierrez such that the death
penalty in his case must be vacated. Gutierrez v. State of Nevada, No. CR94-1795B (2d.
Dist. Nev. Washoe, 2017). The court found that evidence of Gutierrez’s mental health
problems, childhood exposure to toxins, and cognitive impairments was not presented
as possible mitigating information at sentencing and would have been discovered had
the Mexican consul been notified of the case, as required under the Vienna Convention
on Consular Relations. The court’s opinion is available at
https://www.state.gov/s/I/c8183.htm.

CHILDREN

Adoption
Report on Intercountry Adoption

In April 2017, the State Department released its Annual Report to Congress on
Intercountry Adoptions. The Fiscal Year 2016 Annual Report, as well as past annual
reports, can be found at https://travel.state.gov/content/adoptionsabroad/en/about-
us/publications.html. The report includes several tables showing numbers of
intercountry adoptions by country during fiscal year 2016, average times to complete
adoptions, and median fees charged by adoption service providers.
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U.S. Adoption Service Providers

On July 28, 2017, the Department of State entered into a Memorandum of Agreement
with Intercountry Adoption Accreditation and Maintenance Entity, Inc. (“IAAME”),
designating IAAME as an accrediting entity for five years, for the purpose of
accreditation of agencies and approval of persons to provide adoption services in
intercountry adoptions pursuant to the Hague Convention, the Intercountry Adoption
Act (“IAA”), and the Intercountry Adoption Universal Accreditation Act (“UAA”). 82 Fed.
Reg. 40,614 (Aug. 25, 2017). The text of the Memorandum of Agreement is available as
part of the notice in the Federal Register. /d.

On October 6, 2017, the Council on Accreditation (“COA”) informed the State
Department that it would not be able to continue as an accrediting entity. See State
Department adoption notice, available at
https://travel.state.gov/content/travel/en/News/Intercountry-Adoption-
News/adoption-notice-coa-statement-of-october-6-2017-140ct2017.html. COA’s
Memorandum of Agreement (“MOA”) with the Department provides that the parties
will consult on a solution that will enable COA to continue to perform its duties until the
end of the Agreement period, if possible. If no solution can be reached, the agreement
may be terminated on a mutually agreed date or not less than 14 months from the date
the Department received written notice from COA. The adoption notice elaborates on
the status of COA:

In accordance with the IAA, the Department conducts an annual performance

review of each AE to ensure it is in compliance with the IAA, the UAA, and

implementing regulations. Prior annual performance reviews made
recommendations about COA’s implementation of certain policies and
procedures in support of accreditation and approval decisions, as well as the
ongoing monitoring and oversight of adoption service providers, including their
supervision of foreign providers. The discovery, during the debarment process
of an adoption service provider in 2016, of issues that had existed prior to the
provider’s most recent re-accreditation but did not prevent its re-accreditation,
raised additional concerns with COA’s performance. As a result of these and
other concerns, the Department undertook a more extensive annual review of

COA’s operations in the spring of 2017.

On August 8, 2017, the Department provided its annual performance
review to COA in which it identified numerous concerns and deficiencies in the
implementation of many of its policies and procedures. The Department
required COA to undertake specific corrective measures to address these
concerns and deficiencies. For example, the Department instructed COA to act
within 30 days to ensure adoption service providers comply with regulations
regarding foreign-supervised providers.

As discussed in Digest 2016 at 48, the State Department temporarily debarred
European Adoption Consultants, Inc. (“EAC”) for a period of three years in December
2016. EAC was given an opportunity to dispute the Department’s temporary debarment
action at a hearing held October 23-26, 2017. On December 13, 2017, Assistant
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Secretary of State for Consular Affairs Carl Risch upheld the Department’s temporary
debarment of EAC. See State Department notice, available at
https://travel.state.gov/content/travel/en/News/Intercountry-Adoption-
News/European-Adoption-Consultants-Temporary-Debarment-Upheld.html.

C. Litigation

As discussed in Digest 2016 at 48-54, the United States filed a motion to dismiss a
federal complaint challenging the U.S. Government’s suspension (since 2010) of
adoptions based on abandonment in Nepal. Consular officers in Nepal were unable to
reliably verify reports of abandonment in the country. On March 31, 2017, the U.S.
District Court for the District of Columbia Circuit issued its decision granting the motion
to dismiss. Skalka et al. v. Johnson et al., No. 16-107 (D.D.C.). The court rejected the
plaintiffs’ argument that the regulatory requirement to “investigate” each orphan
petition requires the government to conduct an investigation within any particular time,
and thus prohibits the government from indefinitely suspending processing of
adoptions. The court agreed with the United States Government that if information it
needs to evaluate orphan petitions is unavailable or unreliable, it may be appropriate to
suspend processing until such time as the information becomes reliable (however long
that may take), rather than being compelled to evaluate individual cases on the basis of
insufficient evidence. Excerpts follow (with footnotes omitted) from the court’s opinion.

None of these standards for assessing agency inaction, nor any of the cases applying them, are a
particularly good fit for a case like this one where the agency has decided, for a considered
policy reason, to suspend processing what it admits are required adjudications on visa petitions.
Indeed, the agencies promise to process the petitions as soon as doing so would be reliable and
efficient. This is the very type of prioritizing and balancing of resources our Circuit Court
acknowledged agencies are uniquely situated to calculate. In the end, however, the dispositive
question is whether the suspension is both lawful and reasonable. Unfortunately for the plaintiffs,
it is both!

Neither of plaintiffs’ textual citations—to the statute at 8 U.S.C. § 1154(b) and the
regulation at 8 C.F.R. 8204.3(k)—provide a sufficient legal basis for the Court to conclude that
the agencies are unjustified in suspending the visa petitions here until such time as the
information from the Nepalese government is sufficiently reliable to satisfy our agencies that the
statutory requirements set by Congress are actually met. The use of “shall” in the statute relates
to the Secretary’s duty when, and if, the requirements of the statute are met. And the regulatory
requirement to conduct an abandonment investigation merely prohibits issuing an orphan visa
prior to an investigation taking place. It does not require the agencies to undertake these
investigations on a particular regularized basis. In other words, it does nothing to limit the
inherent discretion that the agencies have to manage the procedures for handling the large
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number of visa petitions they receive. Cf. Heckler v. Chaney, 470 U.S. 821, 831-32 (1985)
(decision not reviewable when it “involves a complicated balancing of a number of factors which
are peculiarly within [the agency’s] expertise,” such as “the procedures it adopts for
implementing [a) statute”). Moreover, the regulations themselves prescribe careful procedures
for ensuring the accuracy of abandonment investigations. Put simply, it cannot be said that the
existing regulations as a whole “require” the agencies to investigate an individual case to the
point of complete satisfaction when the officers have genuine doubt about the reliability of their
source. To say the least, evaluating the reliability of the foreign government’s information is
critical to exercising their discretionary duty. As such, the agency action here has not been
unlawfully withheld.

The final, related, question is whether the delay in question is unreasonable. ... | find that
it is not. First, there is no deadline or timeframe prescribed by Congress for these investigations.
To the contrary, Congress has given the agencies wide discretion in the area of immigration
processing. See Arpaio v. Obama, 797 F.3d 11, 16 (D.C. Cir. 2015); Legal Assistance for
Vietnamese Asylum Seekers v. Dep 't of State, 104 F.3d 1349, 1353 (D.C. Cir. 1997). Indeed, this
is the very type of agency action, like the one in In re Barr, 930 F.2d 72, that if compelled would
presumably delay other adjudications. The Court would be outside its limited role in these cases
if it required the agencies to invest the high degree of resources that would be necessary to
accurately investigate plaintiffs’ visa petitions, if possible, while others would suffer in response.

Next, | recognize that the nature of plaintiffs’ interests, and that of any orphans in Nepal
who would be adopted, is of the most sensitive kind and most certainly involves “human health
and welfare.” The agencies must therefore prioritize these cases consistent with the sense of
urgency one would expect when familial interests at stake. ...Expediting the agencies’ delayed
action in this situation would certainly have the effect of harming the “competing or higher
priority” of accuracy. To say the least, accurately adjudicating whether a child has truly been
abandoned by his or her parents is the first priority for the agency in this situation. Compelling
agency action otherwise would insinuate the Court into the agencies’ judgment about whether
they could accurately adjudicate these cases. That sort of judgment is at the very heart of the
expertise that should be exercised by a U.S. Government official who is intimately familiar with
the facts in Nepal and not a District Court judge who is ordering agency action in Washington,
D.C. Small wonder that every other country in the world appears to have likewise suspended
orphan adoptions in Nepal!

Finally, I can’t help but note that although it has been more than six years since the
suspension went into effect, it has only been about two years since it was most recently reviewed
by a U.S. delegation to Nepal. It has been even less time since the couples who are plaintiffs in
this case submitted the petitions that should trigger investigation. ...In my review of the
comparable cases, a delay of this length does not typically require judicial intervention. Compare
Debba v. Heinauer, 366 F. App’x 696 (8th Cir. 2010) (10 years to adjudicate a permanent
resident application not unreasonable); In re City of Virginia Beach, 42 F.3d 881 (4th Cir. 1994)
(four and a half years not unreasonable in an adjudication affecting health and human welfare);
Kokajko v. FERC, 837 F.2d 524 (1st Cir. 1988) (a five year delay might be close to the
unreasonable threshold because delay was “unexplained”). Moreover, as long as the agencies are
regularly revisiting the question whether they can rely on Nepalese sources to provide accurate
information, then they are not delaying materially longer than necessary. The agencies have
represented, and the Court has no reason to doubt, that when the situation in Nepal is improved
to the point of reliability, the couples’ petitions will be reviewed with due haste. Accordingly,
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there is no plausible cause of action at this time under either the APA or the Mandamus Act
because the agencies’ action has not been unlawfully withheld or unreasonably delayed.

* * * *

2. Abduction

a. Annual Reports

As described in Digest 2014 at 71, the International Child Abduction Prevention and
Return Act (“ICAPRA”), signed into law on August 8, 2014, increased the State
Department’s annual Congressional reporting requirements pertaining to countries’
efforts to resolve international parental child abduction cases. In accordance with
ICAPRA, the Department submits an Annual Report on International Parental Child
Abduction to Congress by April 30 of each year and a report to Congress on the actions
taken toward those countries determined to have a pattern of noncompliance in the
Annual Report by July 30 of each year. See International Parental Child Abduction page
of the State Department Bureau of Consular Affairs,
https://travel.state.gov/content/childabduction/en/legal/compliance.html.

The 2017 Report on International Parental Child Abduction (IPCA) is available at
https://travel.state.gov/content/dam/childabduction/complianceReports/2017%20ICAP
RA%20Report%20-%20Final.pdf. The 2017 report on actions taken is available at
https://travel.state.gov/content/dam/childabduction/complianceReports/2017%20IPCA
%20Action%20Report%20-%20Final.pdf. The 2017 action report summarizes actions the
Department of State took in countries cited in the annual report for demonstrating a
pattern of noncompliance: Argentina, the Bahamas, Brazil, Dominican Republic,
Ecuador, Guatemala, India, Jordan, Nicaragua, Panama, Peru, Romania, and Tunisia.
ICAPRA defines a pattern of noncompliance as the persistent failure: (1) of a
Convention country to implement and abide by provisions of the Hague Abduction
Convention; (2) of a non-Convention country to abide by bilateral procedures that have
been established between the United States and such country; or (3) of a non-
Convention country to work with the Central Authority of the United States to resolve
abduction cases.

b. Hague Abduction Convention

Pakistan officially acceded to the 1980 Hague Convention on the Civil Aspects of
International Child Abduction (“Convention”) on March 1, 2017, becoming the 96th
Party to the Convention.

On May 1, 2017, the Convention entered into force between the United States
and Fiji. Fiji was the 76 partner of the United States under the Convention. As
described in a May 2, 2017 State Department media note, available at
https://www.state.gov/r/pa/prs/ps/2017/05/270595.htm:
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The Convention is a valuable civil law mechanism for parents seeking the return
of children who have been wrongfully removed from or retained outside their
country of habitual residence by another parent or family member. Parents
seeking access to children residing in treaty partner countries may also invoke
the Convention. The Convention is critically important because it establishes a
legal framework between partner countries to resolve parental abduction cases.
The Department of State’s Office of Children’s Issues serves as the Central
Authority for the United States under the Convention. We welcome this
partnership with Fiji and look forward to working together on this critical issue.
The United States participated along with other Member States, organizations
and observers, in the Seventh Meeting of the Special Commission on the Practical
Operation of the 1980 Hague Child Abduction Convention and the 1996 Hague Child
Protection Convention, held from October 10-17, 2017. The conclusions and
recommendations adopted by the Special Commission are available at
https://assets.hcch.net/docs/edce6628-3a76-4be8-a092-437837a49bef.pdf.

C. U.S.-Saudi Arabia Memorandum of Understanding

On July 17, 2017, U.S. Consul General Virginia Sher Ramadan and Saudi Arabia’s Deputy
Minister for Consular Affairs Tamim Bin Majed Al-Dosari signed, on behalf of their
governments, a memorandum of understanding on international parental child
abduction (“MOU”). The MOU establishes a joint commission to cooperate in cases of
international parental child abduction. The full text of the MOU is available at
https://www.state.gov/s/I/c8183.htm.
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Cross References

Draft General Comment on Article 6 of the ICCPR (regarding consular notification), Ch.
6.A.2.b

Children, Ch 6.C.

Enhanced consular immunities, Chapter 10.D.2.

Family law, Ch 15.B.



CHAPTER 3

International Criminal Law

EXTRADITION AND MUTUAL LEGAL ASSISTANCE

Extradition Treaties

See Chapter 4 for Acting Legal Adviser Richard Visek’s December 2017 testimony before
the Senate Foreign Relations Committee on the extradition treaties with Kosovo and
Serbia that were transmitted to the Senate in January 2017 for advice and consent.

United States v. Microsoft

On December 6, 2017, the United States filed its brief in United States v. Microsoft, No.
17-2, in the Supreme Court of the United States. The U.S. government obtained a
warrant requiring Microsoft to disclose email information for an account based on
probable cause to believe the account was being used to further illegal drug activity.
Microsoft complied in part, but refused to disclose the contents of emails which it had
“migrat[ed]” to a datacenter in Ireland. The lower court denied Microsoft’s motion to
qguash. On July 14, 2016, the court of appeals reversed, reasoning that the warrant was
issued pursuant to Section 2703 of the Electronic Communications Privacy Act, which
does not apply extraterritorially. The petition for rehearing en banc was denied on
January 24, 2017, and the U.S. petition for certiorari, filed June 23, 2017, was granted
October 16, 2017. The following excerpts comprise the summary of the U.S. argument in
its December 6, 2017 Supreme Court brief.”

* Editor’s note: On March 23, 2018, Congress passed and the President signed the Clarifying Lawful
Overseas Use of Data Act (CLOUD Act), resolving the main issue in the Microsoft appeal. The United
States notified the Supreme Court that the legislation renders the case moot. On April 17, 2018, the
Supreme Court issued a per curiam opinion, vacating the judgment on review, remanding to the Court of
Appeals with instructions to vacate and direct the District Court to dismiss the case as moot.
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* * * *

Under 18 U.S.C. 2703, the government may compel a U.S. service provider to disclose electronic
communications within its control, regardless of whether the provider stores those
communications in the United States or abroad.

A. Applying Section 2703 to require the disclosure of data stored abroad does not violate
the presumption against extraterritoriality. Even where that presumption is unrebutted, a court
must examine whether “the conduct relevant to the statute’s focus occurred in the United States.”
RJR Nabisco, Inc. v. European Cmty., 136 S. Ct. 2090, 2101 (2016). The focus turns on the acts
that the statutory provision “seeks to regulate” and the parties or interests that it “seeks to
protect.” Morrison v. National Austl. Bank Ltd., 561 U.S. 247, 267 (2010) (brackets, citation, and
internal quotation marks omitted). The focus inquiry is provision-specific; the focus of Section
2703 need not be the same as other provisions of the [Stored Communications Act or] SCA or
the [Electronic Communications Privacy Act of 1986 or] ECPA. See RJR Nabisco, 136 S. Ct. at
2103, 2106.

The focus of Section 2703 is on domestic conduct: the disclosure of electronic records to
the government in the United States. Congress captioned that provision “Required disclosure of
customer communications or records.” Uniting and Strengthening America by Providing
Appropriate Tools Required to Intercept and Obstruct Terrorism (USA PATRIOT) Act of 2001
(Patriot Act), Pub. L. No. 107-56, Tit. Il, § 212(b), 115 Stat. 284-285 (emphasis omitted).
Section 2703’s text accordingly describes the multiple mechanisms by which the government can
“require the disclosure” of electronic records. 18 U.S.C. 2703(a); see 18 U.S.C. 2703(b)
(“governmental entity may require a provider * * * to disclose™); 18 U.S.C. 2703(c)
(“governmental entity may require a provider * * * to disclose”). The legislative history
underscores that Congress sought to regulate providers’ disclosure of electronic information to
the government, not providers’ storage of that information. And because any disclosure to the
government occurs in the United States, such disclosure involves a permissible domestic
application of Section 2703.

The court of appeals took a different view, concluding that the “focus” of the SCA is
“user privacy.” Pet. App. 43a. Even if that were correct, any invasion of privacy occurs in the
United States. Microsoft does not invade a user’s privacy when it transfers data from an Irish
server to a U.S. server, or vice versa. A user has no right under the SCA to have his data stored
in one location or another, or even to know where it is stored. Instead, any invasion of privacy
occurs only when Microsoft divulges a user’s communications to the government and the
government examines those communications for evidence of a crime.

B. The conclusion that a Section 2703 warrant compels U.S. providers to disclose
foreign-stored data comports with common-law principles that were well established when
Congress enacted the SCA. Courts have long held that “[t]he test for the production of
documents is control, not location.” Marc Rich & Co. v. United States, 707 F.2d 663, 667 (2d
Cir.), cert. denied, 463 U.S. 1215 (1983). Thus, a subpoena recipient in the United States is
required to disclose requested records regardless of whether the recipient has chosen to store
those records abroad. See id. at 667-668.
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The same rule applies to Section 2703 warrants. Although those devices are warrants in
the sense that they require the government to demonstrate probable cause under oath before a
neutral magistrate judge and state with particularity the items to be searched, they are executed
like subpoenas. Rather than authorizing law enforcement officers to physically enter private
premises, a Section 2703 warrant authorizes the government to “require the disclosure by a
provider of electronic communications.” 18 U.S.C. 2703(a); see 18 U.S.C. 2703(b) and (¢). In
practice, then, the statutory requirement to disclose records pursuant to a Section 2703 warrant
operates like the execution of a subpoena: The government serves a demand for records on a
person who controls the potential evidence. Just as a subpoena requires the recipient to produce
material stored abroad that is within the recipient’s control, so too does a Section 2703 warrant.
Congress did not incongruously grant the government access to less information when it employs
a Section 2703 warrant than when it employs Section 2703’s other disclosure mechanisms.

C. A more restrictive reading of Section 2703 would undermine an important tool for law
enforcement and introduce arbitrariness to the statutory scheme. Because Microsoft gives
dispositive weight to the location of data, a provider could move all information about U.S.
subscribers beyond the reach of U.S. law enforcement simply by building its servers outside the
United States. Or it could follow other major providers, such as Google, which move data all
over the world, sometimes breaking it into “shards” so that different portions of a single email
account may be stored in multiple countries at any one moment. Even though such providers can
access information from their offices in the United States, Microsoft’s data-location theory
would erect an insurmountable barrier to U.S. law enforcement’s securing of critical evidence.

D. In response, Microsoft argues that its theory is necessary to avoid international
discord. That concern is overstated. Many other countries construe their laws to authorize
compelling domestic entities to produce foreign-stored evidence, even if they place varying
restrictions on the use of that power. Indeed, the United States is a party to a treaty that requires
parties to have the power to compel service providers within their territory to produce data under
the providers’ control for law enforcement purposes. And to the extent Microsoft worries that it
will be subject to conflicting legal regimes at home and abroad, that situation has not often arisen
and can be addressed through existing mechanisms if it does. In any event, it provides no basis
for overriding the best reading of the statutory scheme.

* * * *

3. Law Enforcement Memorandum of Understanding with Cuba

On January 16, 2017, the United States and Cuba signed a bilateral Law Enforcement
Memorandum of Understanding to deepen law enforcement cooperation and
information sharing. See State Department media note, available at https://2009-
2017.state.gov/r/pa/prs/ps/2017/01/267007.htm. As summarized in the media note:

Under this memorandum, the United States and Cuba will continue the Law
Enforcement Dialogue process, which includes technical exchanges on specific
law enforcement issues of mutual concern such as counternarcotics, money
laundering, fraud and human smuggling, and counterterrorism.
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4, Universal Jurisdiction

Emily Pierce, Counselor for the U.S. Mission to the United Nations, delivered remarks on
October 10, 2017 at a Sixth Committee Meeting on “The Scope and Application of the
Principle of Universal Jurisdiction.” Ms. Pierce’s remarks are excerpted below and
available at https://usun.state.gov/remarks/8019.

We greatly appreciate the Sixth Committee’s continued interest in this important item. We thank
the Secretary-General for his reports, which have usefully summarized the submissions made by
states on this topic.

Despite the importance of this issue and its long history as part of international law
relating to piracy, the United States reiterates its view that basic questions remain about how
jurisdiction should be exercised in relation to universal crimes and states’ views and practices
related to the topic.

We have engaged in lengthy, thoughtful discussions on a variety of important topics
regarding universal jurisdiction, including its definition, the scope of the principle, as well as its
application, in the years since the Committee took up this issue. The submissions made by states
to date, the work of the Working Group in this Committee, and the Secretary-General’s reports
have been extremely useful in helping us to identify differences of opinion among States as well
as points of consensus on this issue. In the Working Group, we are looking forward to hearing
the views of other delegations on the possibilities for further progress on this issue, including
whether there are new, practical approaches to tackling our work.

The United States continues to analyze the contributions of other states and
organizations. We welcome this Committee’s continued consideration of this issue and the input
of more states about their own practice. We look forward to exploring these issues in as practical
a manner as possible.

* * * *
B. INTERNATIONAL CRIMES

1. Terrorism

a. Determination of Countries Not Fully Cooperating with U.S. Antiterrorism Efforts

On May 1, 2017, Secretary Tillerson issued his determination and certification, pursuant
to, inter alia, section 40A of the Arms Export Control Act (22 U.S.C. § 2781), that certain
countries “are not cooperating fully with United States antiterrorism efforts.” 82 Fed.
Reg. 24,424 (May 26, 2017). The countries are: Eritrea, Iran, Democratic People's
Republic of Korea, Syria, and Venezuela.
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b. State Sponsors of Terrorism

See Chapter 16 for discussion of the Secretary of State’s 2017 designation of the
Democratic People’s Republic of Korea (“DPRK”) as a State Sponsor of Terrorism (“SST”).

c. Country reports on terrorism

On July 19, 2017, the Department of State released the 2016 Country Reports on
Terrorism. See State Department media note, available at
https://www.state.gov/r/pa/prs/ps/2017/07/272684.htm. The annual report is
submitted to Congress pursuant to 22 U.S.C. § 2656f, which requires the Department to
provide Congress a full and complete annual report on terrorism for those countries and
groups meeting the criteria set forth in the legislation. The report covers the 2016
calendar year and provides policy-related assessments; country-by-country breakdowns
of foreign government counterterrorism cooperation; and information on state
sponsors of terrorism, terrorist safe havens, foreign terrorist organizations, and the
global challenge of chemical, biological, radiological, and nuclear terrorism. The report is
available at www.state.gov/j/ct. On the day the report was released, Acting Coordinator
for Counterterrorism Justin Siberell delivered remarks on key aspects of the report,
which are available at https://www.state.gov/r/pa/prs/ps/2017/07/272694.htm, and
excerpted below.

Terrorist attacks and fatalities from terrorism declined globally in 2016 from levels seen in 2015,
and at the end of my remarks | will summarize a few of the topline statistics that are included as
an appendix to the yearly report.

ISIS remained the most capable terrorist organization globally in 2016, directing and
inspiring terror cells, networks, and individuals around the world, even as it faced increased
military pressure in Iraq and Syria and suffered considerable territorial losses ... through the
year. ...

We also faced a resilient al-Qaida and an Iranian regime that remained the leading state
sponsor of terrorism.

The international community strengthened cooperation in a number of areas, including by
expanding information-sharing related to terrorist identities to prevent terrorist travel,
strengthening border and aviation security, and putting increased resources into efforts to counter
radicalization to violence and terrorist recruitment.

As you all are aware, ISIS lost considerable territory it controlled in Irag and Syria
through 2016, and the report provides detailed assessment of that progress. Iraqi Security Forces
supported by the coalition delivered a series of defeats on ISIS through 2016, beginning with the
liberation of Ramadi in February, the recapture of Fallujah in June, and the seizure of the
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Qayyarah Air Base in northern Iraqg in July, and finally the launch of the broad offensive in
Nineveh in October that led to Iraqi Security Force penetration deep into eastern Mosul by the
end of the year.

As you know, the Iragi Security Forces completed the liberation of eastern Mosul in
January, and earlier this month the Iraqi Government announced the liberation of all of Mosul
from ISIS after one of the most complex urban combat operations since World War Il. This is a
critical milestone in the global fight against ISIS and underscores the success of the international
effort led by the Iraqi Security Forces.

In Syria, the border between Syria and Turkey was fully cleared of ISIS presence in
2016. Syrian Democratic Forces supported by coalition efforts liberated a number of cities and
towns used by ISIS as transit and facilitation hubs for foreign terrorist fighters and ISIS external
plotting efforts, including Manbij and Jarabulus. These operations set the stage for the operation
to isolate and liberate Raqqa, which, as you know, is currently underway.

ISIS has relied heavily upon foreign terrorist fighters but was unable to sustain a
sufficient inward flow of new foreign terrorist fighter recruits in 2016 to compensate for
battlefield losses. While the sustained military campaign and ISIS’ loss of territory and resources
are key factors in that, governments around the world enacted a number of reforms and improved
border security measures to make it much more difficult for foreign terrorist fighters to transit to
and from Irag and Syria.

As a result of its loss of territory and foreign terrorist fighters, attacks outside I1SIS
territorial strongholds in Iraq and Syria were an increasingly important part of ISIS* 2016
terrorism campaign. ISIS dispatched operatives from Irag and Syria to conduct attacks but also
worked aggressively to inspire and encourage attacks by its followers to demonstrate continued
strength and relevance. ISIS directed its followers to attack in their home countries rather than
attempt to travel to the conflict zone, which itself is an acknowledgement of the more difficult
environment faced by aspiring foreign terrorist fighters to access the conflict area.

Another feature of the terrorism landscape in 2016—and this is a continuation of what we
saw in 2014 and 2015—is the exploitation by terrorist groups of ungoverned territory and
conflict zones to establish safe havens from which to expand their reach. In 2016 ISIS
established a presence in the Libyan coastal city of Sirte, from which it was expelled as a result
of a concerted ground campaign by Libyan forces with U.S. air support.

Somalia, Yemen, northeastern Nigeria, portions of the Sinai Peninsula, the Afghanistan-
Pakistan border regions, and portions of the Philippines, among other places, are examples of
such safe-haven environments.

Turning to al-Qaida, al-Qaida and its regional affiliates exploited the absence of credible
and effective state institutions in a number of states and regions to remain a significant
worldwide threat despite sustained pressure by the United States and its partners. Al-Qaida in the
Arabian Peninsula remained a significant threat to Yemen, the Gulf region, and the United States
despite a number of key leadership losses as the ongoing conflict in Yemen hindered U.S. and
partnered efforts to counter the group.

...[A]l-Nusra Front, al-Qaida’s affiliate in Syria, continued to exploit ongoing armed
conflict to maintain a territorial safe haven in parts of northwestern Syria. And al-Shabaab
continued to conduct asymmetric attacks throughout Somalia and parts of Kenya despite
weakened leadership and increasing defections. The establishment of a new government in
Somalia and its efforts along with the international community to extend governance while
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maintaining security force pressure on al-Shabaab is an important recent development in
Somalia.

Al-Qaida in the Islamic Maghreb and its affiliates in Mali have shifted their operational
emphasis from holding territory to perpetrating attacks against government and civilian targets,
including hotels in Burkina Faso, Mali, and Cote d’Ivoire, as well as UN peacekeeping forces in
northern Mali.

And then finally, al-Qaida in the Indian subcontinent continue to operate in South Asia,
which the ... al-Qaida Core has historically exploited for safe haven, and claim several attacks
targeting religious minorities, police, secular bloggers, and publishers in Bangladesh.

In Afghanistan, al-Qaida suffered continued losses, including through the death of senior
leader Faruq al-Qahtani, who was Killed in a U.S. operation in Kunar, Afghanistan in October
2016.

Attacks by homegrown lone offenders continued in 2016, particularly in public spaces
and other soft targets. Examples of this include the attack in Nice in July, in which a Tunisian
national drove a truck into a Bastille Day festivities parade, killing 86; in Germany, an ISIS-
claimed truck attack killed 12 in a crowded Christmas market in Berlin in December; and of
course, in the United States, Omar Mateen killed 49 in an attack on the Pulse nightclub in
Orlando.

While ISIS continued to receive most of the headlines and remains a top focus for U.S.
and international CT efforts, Iran remained the foremost state sponsor of terrorism globally. As
explained in the report, Iran continues to provide support to Hizballah, Palestinian terrorist
groups in Gaza, and various groups in Syria, Iraq, and throughout the Middle East. Iran
employed the Quds Force of its Islamic Revolutionary Guard Corps to implement foreign policy
goals, provide cover for intelligence operations, and create instability in the Middle East. The
Quds Force is Iran’s primary mechanism for cultivating and supporting terrorists outside of Iran.
Iran has acknowledged the involvement of the Quds Force in conflicts in Iraq and Syria.

In 2016, Iran remained the primary source of funding for Hizballah and coordinated
closely with Hizballah in its efforts to create instability in the Middle East. Hizballah is a
designated foreign terrorist organization, and Iran has trained thousands of its fighters at camps
in Iran. Hizballah has contributed significant numbers of its fighters to support the Assad regime
in Syria and carried out several attacks against Israeli Defense Forces in 2016 along the
Lebanese border with Israel.

Iran continued to support Iraqi militant groups, including designated foreign terrorist
organization Kata’ib Hizballah, and it has provided weapons, funding, and training to Bahraini
militant groups that have conducted attacks on Bahraini security forces. In January 2016,
Bahraini security officials dismantled a terrorist cell linked to the Quds Force that was planning
to carry out a series of bombings throughout the country.

Iran remained unwilling to bring to justice senior al-Qaida members it continued to detain
and has refused to publicly identify the members in its custody. Since at least 2009, Iran has
allowed al-Qaida facilitators to operate a core facilitation pipeline through the country, enabling
al-Qaida to move funds and fighters to South Asia and Syria.

Now that’s a rundown of the major trends and findings as contained in the report. You’ll
find a lot more details in the individual country sections and then the accompanying statistical
annex. And just a few words about the statistical annex which is appended to the report, and it is
prepared by the University of Maryland’s National Consortium for the Study of Terrorism and
Responses to Terrorism, known as START, by the acronym START.
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As | noted at the top of the briefing, the total number of terrorist attacks in 2016
decreased by 9 percent, and total deaths due to terrorist attacks decreased by 13 percent
compared to 2015. This was largely due to fewer attacks and deaths from terrorist attacks in
Afghanistan, Syria, Nigeria, Pakistan, and Yemen. At the same time, there was an increase in
terrorist attacks and total deaths in several countries, including Iraq, Somalia, and Turkey. ISIS
was responsible for more attacks and deaths than any other perpetrator group in 2016. In 2015, it
was the Taliban that was responsible for more attacks and deaths.

And although terrorist attacks took place in 104 countries in 2016, they were heavily
concentrated geographically, as they have been for the past several years. Fifty-five percent of all
attacks took place in Irag, Afghanistan, India, Pakistan, and the Philippines, and 75 percent of all
deaths due to terrorist attacks took place in Irag, Afghanistan, Syria, Nigeria, and Pakistan.

All of these statistics and more are in the annex, as | said, that is appended to the report.
And while | cite these statistics which are compiled by the University of Maryland and they are
not a U.S. Government product, | must emphasize that numbers alone do not provide the full
context, ... a point we make consistently when the numbers ... fall and rise from year to year in
the report.

d. ECJ determination regarding Hamas

On July 27, 2017, the State Department issued a media note welcoming the July 26
decision by the European Court of Justice to keep Hamas on the European Union’s list of
terrorist organizations. See media note available at
https://www.state.gov/r/pa/prs/ps/2017/07/272877 .htm.

e. UN

On December 21, 2017, the UN Security Council adopted two resolutions on the threat
to international peace and security posed by terrorist acts. Resolution 2395 updates,
strengthens, and renews the mandate of the Counterterrorism Executive Directorate
(“CTED”). Ambassador Michele J. Sison, U.S. Deputy Permanent Representative to the
UN, delivered remarks after the adoption of Resolution 2395, which are excerpted
below and available at https://usun.state.gov/remarks/8234.

Mr. President, this Council and the international community have found common cause in our
fight against terrorism, but we are continually reminded of how much more we have to do. In
2017, terrorists have targeted villagers in the Sahel and worshippers in the Sinai. And, here, in
this great world city of New York, we’ve twice seen the dangers posed by self-radicalized
individuals. But the world is adapting, and we’re getting better at fighting terrorism. In the
Middle East, the Defeat-1SIS Coalition has liberated almost all of the territory of the so-called
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Islamic State. And later today, the Security Council will adopt a landmark resolution to give us
new tools to counter the threat posed by foreign terrorist fighters.

Here at the United Nations, this has been a remarkable year of change and reform. This
year has seen some of the greatest changes to the UN counterterrorism architecture in over a
decade. Under the Secretary-General’s leadership, the UN has taken important first steps toward
streamlining, elevating, and focusing its counterterrorism efforts with the establishment of the
new UN Office of Counterterrorism. To further these reform efforts, today the Security Council
has adopted a resolution to update and strengthen the mandate of the Counterterrorism Executive
Directorate.

Established by the Security Council thirteen years ago, CTED has grown to become a
critical counterterrorism body. In 2017, CTED again showed its great value. CTED experts have
visited more than twenty countries to assess their implementation of counterterrorism
resolutions, held many important briefings and open meetings, and engaged outside experts from
governments, civil society, academia, and the private sector. CTED now has new leadership. We
warmly welcome Michele Coninsx and applaud her vision for a strong, dynamic CTED.

The overarching goal of the resolution adopted today—which will renew CTED’s
mandate for another four years—was to strengthen CTED even further. Today, more than ever
before, we need a CTED that is agile and able to respond to new threats. | would highlight three
goals of today’s important resolutions.

First, this resolution aimed to help CTED focus squarely on its core mandate of visiting
Member States to assess their implementation of counterterrorism resolutions. We hope it will
foster even better CTED assessment reports built around actionable recommendations to counter
terrorism. If we strengthen CTED’s ability to carry out this core mandate, we can better ensure
CTED’s recommendations are acted on throughout the UN system and beyond.

Our second goal was to strengthen CTED’s role as an early warning system for the
Security Council and its Counterterrorism Committee. CTED can help the Counterterrorism
Committee identify and assess cutting-edge counterterrorism events, trends, and threats. This
requires broad engagement—and not just with Member States, but also civil society, academia,
and the private sector. We also must look to media, cultural, and religious leaders, with an
emphasis on women, youth, and locally-focused organizations.

And, third, this resolution aims to establish firmly CTED’s place in the reformed UN
counterterrorism architecture. Our goal was to promote a close and cooperative relationship with
the new UN Office of Counterterrorism. For example, we want to see CTED’s assessments and
recommendations directly inform the technical assistance and capacity building efforts
undertaken by other parts of the UN.

In addition to advancing these goals, the resolution adopted today recognizes one of the
greatest lessons we’ve learned in the fight against terrorism. After many years of experience, the
international community has come to recognize that effective counterterrorism strategies must be
comprehensive and balanced strategies, which prioritize all four pillars of the UN’s Global
Counterterrorism Strategy. In practice, this means counterterrorism efforts must be multi-faceted,
tailored to local conditions, and take into account ethnic and religious minorities. Successful
counterterrorism efforts must simultaneously focus on strengthening criminal justice systems,
tackling terrorist financing, bolstering civil aviation security, and protecting soft targets and
critical infrastructure.



62 DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW

And just as terrorists target, exploit, and recruit women, we must respond by integrating
gender as a cross-cutting issue throughout our counterterrorism efforts. That’s why this mandate
calls for CTED to integrate a gender perspective in its work, and, for the first time ina CTED
mandate, also focuses on the impact of terrorism on children.

Now, one of the most essential elements of a balanced counterterrorism strategy is
countering violent extremism. The prevention and countering of violent extremism has now
become a core component of effective counterterrorism strategies worldwide. Today’s resolution
acknowledges the importance of this preventive work. It also brings us closer to an “all-of-UN”
counterterrorism effort that includes critical prevention elements whenever and wherever
appropriate.

The United States is also encouraged that CTED’s mandate now reflects the reality that
we will never defeat terrorism without respecting human rights. Heavy-handed counterterrorism
responses and repression are gifts to terrorists. Putting human rights at the core of our
counterterrorism efforts doesn’t weaken our response to terrorism—it strengthens it. For this
reason, we encourage CTED to ensure that respect for human rights is integrated throughout its
work.

We thank our colleagues at CTED and in the Council for their hard work and shared
commitment in the struggle against terrorism.

* * * *

Also on December 21, 2017, Secretary Tillerson issued a press statement on the
adoption of UN Security Council Resolution 2396 on foreign terrorist fighters. That
statement is excerpted below and available at
https://www.state.gov/secretary/20172018tillerson/remarks/2017/12/276749.htm.

Today, the United Nations Security Council unanimously adopted a new resolution that will help
Member States detect and counter the threat posed by foreign terrorist fighters (FTFs), especially
those returning from the conflict zone in Irag and Syria. Resolution 2396 is particularly timely,
given the collapse of ISIS’s false caliphate and its continuing efforts to commit terrorist attacks
around the world.

Building on the positive legacy of UN Security Council Resolution (UNSCR) 2178,
which was adopted in 2014 and obliged all states to criminalize FTF-related activities, the
Security Council today directed members to take additional steps to address the terrorist threat as
it has evolved over the last three years.

Working with our partners, the United States led the negotiation of this new set of
international obligations and commitments. UNSCR 2396 requires all UN members to use
Passenger Name Record (PNR) data and Advanced Passenger Information (API) to stop terrorist
travel. It also requires members to collect biometric data and develop watchlists of known and
suspected terrorists, including foreign terrorist fighters. In addition, the new resolution calls for
stricter aviation security standards and urges UN members to share counterterrorism information
with each other.
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These tools—which the United States has been using for years and which have now been
embraced by the international community—will be critical in preventing the movement of ISIS
fighters and other terrorists across the globe.

The successful adoption of UNSCR 2396 demonstrates the United States’ unwavering
commitment to the complete defeat of ISIS. It also shows that the Security Council—along with
the 66 countries that co-sponsored the resolution—remains firmly, unquestionably united in the
face of the common threat of transnational terrorism. We look forward to working with
countries, UN bodies, civil society, and the private sector to implement this groundbreaking
resolution.

f. U.S. actions against terrorist groups
(1) U.S. targeted sanctions implementing UN Security Council resolutions

See Chapter 16.A.4.b.

(2) Foreign terrorist organizations
(i) New designations

In 2017, the Secretary of State designated one™ additional organization and its
associated aliases as a Foreign Terrorist Organization (“FTO”) under § 219 of the
Immigration and Nationality Act: Hizbul Mujahideen, also known as HM and other
aliases, 82 Fed. Reg. 39,150 (Aug. 17, 2017).

(ii) Amendments of FTO designations

During 2017, the Secretary of State amended the designations of several FTOs to include
additional aliases. The designation of al-Qa’ida in the Arabian Peninsula was amended to
include the additional aliases Sons of Abyan, Sons of Hadramawt, Sons of Hadramawt
Committee, Civil Council of Hadramawt, and National Hadramawt Council. 82 Fed. Reg.
28,731 (June 23, 2017). The State Department amended the designation of Hizballah to
add other aliases: Lebanese Hizballah, Lebanese Hezbollah, LH; Foreign Relations
Department, FRD; External Security Organization, ESO, Foreign Action Unit, Hizballah
ESO, Hizballah International, Special Operations Branch, External Services Organization,
and External Security Organization of Hezbollah. 82 Fed. Reg. 28,730 (June 23, 2017).
The State Department determined that the designation of Abdallah Azzam Brigade

** Editor’s note: Some designation determinations made in 2017 were not published in the Federal Register
until 2018: (1) ISIS-West Africa (ISIS-WA) and aliases, 83 Fed. Reg. 8730 (Feb. 28, 2018); (2) ISIS-
Bangladesh and aliases, 83 Fed. Reg. 8729 (Feb. 28, 2018); and (3) ISIS-Philippines and aliases, 83 Fed.
Reg. 8730 (Feb. 28, 2018).
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(iif)

(3)

should be amended to include the additional aliases, Marwan Hadid Brigades, also
known as Marwan Hadid Brigade, 82 Fed. Reg. 50,928 (Nov. 2, 2017).

Reviews of FTO designations

During 2017, the Secretary of State continued to review designations of entities as FTOs
consistent with the procedures for reviewing and revoking FTO designations in § 219(a)
of the Immigration and Nationality Act, as amended by the Intelligence Reform and
Terrorism Prevention Act of 2004 (“IRTPA”), Pub. L. No. 108-458, 118 Stat. 3638. See
Digest 2005 at 113—-16 and Digest 2008 at 101-3 for additional details on the IRTPA
amendments and review procedures.

The Secretary reviewed each FTO individually and determined that the
circumstances that were the basis for the designations of the following FTOs have not
changed in such a manner as to warrant revocation of the designations and the national
security of the United States did not warrant revocation: Haqqgani Network, 82 Fed. Reg.
50,727 (Nov. 1, 2017); Jaish-e-Mohammed, 82 Fed. Reg. 50,728 (Nov. 1, 2017); Islamic
Jihad Union, 82 Fed. Reg. 50,728 (Nov. 1, 2017); Abdallah Azzam Brigade, 82 Fed. Reg.
50,927 (Nov. 2, 2017); Islamic Resistance Movement (Hamas and other aliases), 82 Fed.
Reg. 52,764 (Nov. 14, 2017).

The Secretary determined that the circumstances that were the basis for the
designation of the Abu Nidal Organization as a foreign terrorist organization have
changed in such a manner as to warrant revocation of the designation and revoked the
designation. 82 Fed. Reg. 25,654 (Jun. 2, 2017).

Rewards for Justice Program

On May 10, 2017, the State Department announced a reward offer of up to $10 million
for information leading to the identification or location of Muhammad al-Jawlani, leader
of the al-Nusrah Front (“ANF”) terrorist group. See media note, available at
https://www.state.gov/r/pa/prs/ps/2017/05/270779.htm. This was the first Rewards for
Justice offer for a leader of ANF, which is the Syrian branch of al-Qaida. The media note
summarizes al-Jawlani’s background as follows:

In April 2013, al-Jawlani pledged allegiance to al-Qaida and its leader Ayman al-
Zawahiri after he had a public falling out with ISIS. In July 2016, in a video posted
online, al-Jawlani praised al-Qaida and al-Zawahiri and claimed the ANF was
changing its name to Jabhat Fath Al Sham (“Conquest of the Levant Front”).

In May 2013, the U.S. Department of State, under the authority of
Executive Order (E.O.) 13224, named al-Jawlani a Specially Designated Global
Terrorist, blocking all his property and interests in property subject to U.S.
jurisdiction and prohibiting U.S. persons from dealing with him. On July 24, 2013,
the UN Security Council ISIL (Da’esh) and al-Qaida Sanctions Committee placed
al-Jawlani on its list of sanctioned terrorists, making him subject to an
international asset freeze, travel ban, and arms embargo.
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Under al-Jawlani’s leadership, ANF has carried out multiple terrorist
attacks throughout Syria, often targeting civilians. In April 2015, ANF reportedly
kidnapped, and later released, approximately 300 Kurdish civilians from a
checkpoint in Syria. In June 2015, ANF claimed responsibility for the massacre of
20 residents in the Druze village Qalb Lawzeh in Idlib province, Syria.

In January 2017, ANF merged with several other hardline opposition
groups to form Hayat Tahrir al-Sham (HTS). ANF remains al-Qaida’s affiliate in
Syria. Jawlani is not the leader of HTS, but remains the leader of ANF, which is at
the core of HTS.

For background on the Rewards for Justice program, more information about
those for whom reward offers have been made, and the program’s enhancements
under the USA PATRIOT Act, see the Rewards for Justice website,
www.rewardsforjustice.net, and Digest 2001 at 932-34.

Narcotics
Majors list process
International Narcotics Control Strategy Report

In March 2017, the Department of State submitted the 2017 International Narcotics
Control Strategy Report (“INCSR”), an annual report to Congress required by § 489 of
the Foreign Assistance Act of 1961, as amended, 22 U.S.C. § 2291h(a). The report
describes the efforts of foreign governments to address all aspects of the international
drug trade in calendar year 2015. Volume 1 of the report covers drug and chemical
control activities and Volume 2 covers money laundering and financial crimes. The full
text of the 2017 INCSR is available at https://www.state.gov/j/inl/rls/nrcrpt/2017/.

Major drug transit or illicit drug producing countries

On September 13, 2017, the White House issued Presidential Determination 2017-12
“Memorandum for the Secretary of State: Presidential Determination on Major Drug
Transit or Major lllicit Drug Producing Countries for Fiscal Year 2018.” 82 Fed. Reg.
45,413 (Sep. 28, 2017). In this year’s determination, the President named 22 countries:
Afghanistan, The Bahamas, Belize, Bolivia, Burma, Colombia, Costa Rica, Dominican
Republic, Ecuador, El Salvador, Guatemala, Haiti, Honduras, India, Jamaica, Laos,
Mexico, Nicaragua, Pakistan, Panama, Peru, and Venezuela, as countries meeting the
definition of a major drug transit or major illicit drug producing country. A country’s
presence on the “Majors List” is not necessarily an adverse reflection of its
government’s counternarcotics efforts or level of cooperation with the United States.
The President determined that Bolivia and Venezuela “failed demonstrably” during the
last twelve months to make sufficient or meaningful efforts to adhere to their
obligations under international counternarcotics agreements. The notice in the Federal
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Register explained that Colombia had been seriously considered for designation as for
failing demonstrably to adhere to its obligations, “due to the extraordinary growth of
coca cultivation and cocaine production over the past 3 years, including record
cultivation during the last 12 months.” However, Colombia was not designated
according to the notice, because “the Colombian National Police and Armed Forces are
close law enforcement and security partners of the United States in the Western
Hemisphere, they are improving interdiction efforts, and have restarted some
eradication that they had significantly curtailed beginning in 2013.” Simultaneously, the
President determined that support for programs to aid the people of Venezuela is vital
to the national interests of the United States, thus ensuring that such U.S. assistance
would not be restricted during fiscal year 2018 by virtue of § 706(3) of the Foreign
Relations Authorization Act, Fiscal Year 2003, Pub. L. No. 107-228, 116 Stat. 1424.

b. Interdiction assistance

In 2017 the President of the United States again certified, with respect to Colombia
(Daily Comp. Pres. Docs., 2017 DCPD No. 00490, p. 1, Jul. 21, 2017), that (1) interdiction
of aircraft reasonably suspected to be primarily engaged in illicit drug trafficking in that
country’s airspace is necessary because of the extraordinary threat posed by illicit drug
trafficking to the national security of that country; and (2) the country has appropriate
procedures in place to protect against innocent loss of life in the air and on the ground
in connection with such interdiction, which shall at a minimum include effective means
to identify and warn an aircraft before the use of force is directed against the aircraft.
President Trump made his determination pursuant to § 1012 of the National Defense
Authorization Act for Fiscal Year 1995, as amended, 22 U.S.C. §§ 2291-4. For
background on § 1012, see Digest 2008 at 114.

C. UN

On February 21, 2017, Luis E. Arreaga, Principal Deputy Assistant Secretary of State for
the Bureau of International Narcotics and Law Enforcement Affairs, delivered remarks at
the Bangkok 111 Conference in Washington, DC. His remarks are excerpted below and
available at https://www.state.gov/j/inl/rls/rm/2017/268033.htm.

As we begin our discussions, | think all of us can agree that the challenges posed by
psychoactive substances require urgent attention from the international community, and that this
forum provides a unique opportunity to work collectively to address these challenges. It is our
sincere hope that at the end of this conference we have broad agreement on recommendations
that our governments can consider for formal endorsement at the 60th Session of the
Commission on Narcotic Drugs (CND) in Vienna next month.
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Transnational criminal organizations dealing with illicit drugs are relying increasingly on
synthetic products to harm our societies. They operate complex supply and distribution networks
that cross multiple international boundaries. As a result the challenges they pose to the agencies
responsible for countering these criminal organizations require that we redouble our efforts to
work collectively. We need to work together to track and control the precursor chemicals used to
manufacture drugs such as heroin, the synthetic opioid fentanyl, and methamphetamine. We need
work together tackle new psychoactive substances (NPS), including fentanyl analogues, which
are being produced and brought to market much faster than our traditional methods to evaluate
and control them.

We recognize that we are making some progress. Tools created by the INCB, such as
Pre-Export Notification Online (PEN Online) and the Precursors Incident Communication
System (PICS), have been critical in this regard. The United States has used these tools to shed
light on the evolving threat posed by new methamphetamine precursor chemicals.

Not surprisingly, traffickers have adapted by seeking alternate shipping methods, and by
developing new chemicals to circumvent international controls, monitoring, and surveillance.

Ladies and gentlemen we are confronting a dynamic challenge that requires similarly
dynamic responses and cooperation.

In this connection, the United States will introduce a resolution for consideration at the
60th CND that advocates for increased international coordination and collaboration to address
the problems posed by precursor chemicals.

We are confronting a national crisis which is already spreading to other countries, as is
the case with our neighbor to the north, Canada. The Centers for Disease Control estimate that
nearly 20,000 people died from overdose deaths involving heroin or fentanyl in 2015. This
means that we had average of 91 overdose deaths involving opioids per day.

At this juncture, 1 would like to invite you to attend a side event hosted by the United
States, Mexico, and Canada where you will have an opportunity to learn about the impact of
fentanyl and its precursors in our countries.

While fentanyl itself is internationally controlled under the Single Convention, ANPP and
NPP, the two most prevalent precursor chemicals used to illicitly manufacture fentanyl, are not
controlled by any international drug convention. We need to control these precursors. In March,
members of the Commission on Narcotic Drugs will have the opportunity to decide whether to
control these fentanyl precursor chemicals—ANPP and NPP—under the 1988 Convention, and
heed the recommendation of the International Narcotics Control Board to do so. If approved, this
would be a critical measure to prevent the fentanyl threat from crossing other borders. We would
greatly appreciate your country’s support for this initiative at the CND next month.

The UN reports that more than 700 new substances have emerged over the last five years,
and what we know about these substances is disconcerting and challenging because the
international architecture set up to treat drug abuse and control the spread of those substances has
not kept pace. We must adapt and use all the tools at our disposal.

This was endorsed by the 2016 UN General Assembly Special Session on the World
Drug Problem (UNGASS). We think we should focus on four measures:

First, as with all substance abuse disorders, education, prevention, and treatment are the
first lines of defense. In the United States, we support primary prevention to reduce the number
of first time users, with an emphasis on young people.

Second, early warning and information sharing help us prepare for emerging NPS trends.
The UNODC Global Synthetics Monitoring, Analysis Reporting and Trends (SMART) program
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includes forensics and a database of legal approaches. The INCB’s Project ION—International
Operations on NPS—allows member states to share operational information on NPS trafficking
and work together to dismantle these networks. We urge countries to provide information on new
substances to UNODC and the INCB to make these tools as robust as possible.

Third, we need to develop flexible domestic systems that can handle the influx of NPS
entering the market. In the United States, we have legislation that allows for criminal action
against traffickers of drugs that are analogues of scheduled substances, because they have the
same psychotropic effect but potentially a different chemical composition. We also have the
ability to schedule substances on an emergency basis. On this note, the United States would like
to highlight China’s success in accelerating their processes for domestic control of NPS and
synthetic opioids. China domestically controlled 116 NPS in 2015, and just last week, announced
the domestic control of four harmful fentanyl analogues, including carfentanil, after only a four
month domestic review process. Efforts such as these, exhibiting efficiency and flexibility, are
worth emulating by the international community to handle the influx of NPS entering the market.

Fourth, we should expand the use of the treaty-based international scheduling tools to
bolster our defenses against the most prevalent and dangerous substances. We believe that
UNGASS strengthened the relevancy and role that the Conventions have in addressing global
drug issues.

Madam Chairperson, decades of our mutual experience battling the drug problem have
shown that voluntary international cooperation is vitally important. | think you will agree that
inside our countries, public health, justice, and law enforcement agencies need to work closely
together. At the regional level, organizations such as ASEAN, the Organization of American
States, the EU, and the Paris Pact play critical roles in fostering cross-border coordination and
information sharing. Globally, the INCB, UNODC, and the CND have the mandate to bring all
countries together and to establish universal standards on issues such as chemical control and
NPS.

* * * *
On March 13, 2017, William R. Brownfield, Assistant Secretary of State for

the Bureau of International Narcotics and Law Enforcement Affairs, delivered remarks at

the 60th Session of the Commission on Narcotic Drugs (“CND”) in Vienna, Austria. His

remarks are excerpted below and available at
https://www.state.gov/j/inl/rls/rm/2017/269232.htm.

At the first meeting of the Commission since last year’s landmark United Nations General
Assembly Special Session on the World Drug Problem (UNGASS), | reiterate the commitments
we made there and urge that we focus on implementing them. We recognize the need for
comprehensive, balanced approaches to drug policy and seek to advance the implementation of
the UNGASS outcomes while re-affirming this Commission’s primary role in international drug
control matters. The 2009 Political Declaration called for a review, and that is what we
accomplished at the 2016 UNGASS. So our focus here and for 2019 needs to be on the practical
implementation of more than 100 recommendations agreed to at UNGASS.

My government is acutely focused on advancing implementation of the UNGASS
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outcome document through practical and operational measures to address the challenges related
to the world drug problem. One of the most serious is the ongoing opioid crisis impacting our
communities.

According to the most recent data from our Centers for Disease Control and Prevention,
in the United States alone, more than 33,000 people died from overdoses involving prescription
or illicit opioids in 2015. Of these 33,000, 60 percent—or nearly 20,000 overdose deaths—
involved heroin or synthetic opioids, including fentanyl. The presence of fentanyl in toxicology
screenings, in fact, is so difficult to detect that we fear these numbers are actually an
underestimation. The reality for us is that drug overdose has exceeded any other form of injury-
related death, including traffic accidents. This dramatic increase in drug overdose fatalities is not
simply a U.S. problem: according to the 2016 report from the International Narcotics Control
Board (INCB), the overdose situation in other countries has reached “crisis levels.”

One way we can curb this trend is to increase regulations on the two most prevalent
precursor chemicals used to produce illicit fentanyl, ANPP and NPP. As many of you know, the
United States requested to add ANPP and NPP to the international control regime under the 1988
UN Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances. The INCB
conducted a scientific review, using information submitted by UN Member States, and
recommended international control of these chemicals. We applaud the INCB’s rapid response. It
demonstrates that the treaties are able to respond nimbly to today’s challenges.

International control of these chemicals will not prohibit their use in the legitimate
market. They will only require increased regulation. My own United States has a legitimate
industry for fentanyl as a medication. We have already placed these chemicals under domestic
controls and have not seen an impact on legitimate industry use.

International control of these chemicals is an important prevention measure as well. We
protect the public health and safety of our citizens by denying traffickers new markets and by
preventing this epidemic from spreading to new territories.

Colleagues, we urge you to vote in support of this measure when it comes up for decision
in the Plenary on Thursday afternoon.

Ladies and gentlemen, in 2015, the government of China took an unprecedented step and
controlled 116 new psychoactive substances (NPS). And just last month, China announced the
domestic control of four harmful fentanyl analogues, including carfentanil, a particularly
dangerous veterinary form of fentanyl. My government applauds China’s leadership in this field.
China’s action and the INCB’s rapid response to the request to control fentanyl pre-cursors are
models of how to respond efficiently and flexibly to the influx of NPS on the market.

Finally, the United States is pleased to present two resolutions for consideration during
this Commission. First, as follow-on from UNGASS, we offer a resolution seeking greater
coordination across the UN system as we implement UNGASS outcomes. Second, as follow-on
from the INCB’s conference in February on precursors and new psychoactive substances, we are
advocating for increased cooperation on precursor chemicals. We look forward to discussing
these texts with you in the course of this week.

| thank you, Madam Chairwoman. We look forward to a productive and successful
Diamond Jubilee Commission on Narcotic Drugs.

* * * *
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On March 16, 2017, after the UN Commission on Narcotic Drugs voted to add
fentanyl precursors to the international control regime under the 1988 UN Convention
against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, as proposed by the
United States, Kara McDonald, Office Director for the State Department’s Office of
Policy, Planning and Coordination in the Bureau of International Narcotics and Law
Enforcement Affairs, provided the following intervention on behalf of the United States.
Her remarks are also available at https://www.state.gov/j/inl/rls/rm/2017/268488.htm.

| want to express the gratitude of my government for this show of solidarity and support in
voting to internationally control precursor chemicals to fentanyl. Let there be no mistake—this
vote today will save lives. This is a profound example of how international action can positively
impact the lives of our citizens.

Adding these precursor chemicals to the 1988 Convention will make it more difficult for
traffickers to access them for illicit purposes, because they will now be subject to increased
regulation by UN Member States.

The United States believes this action, as it takes effect, is an important tool in
controlling the flow of fentanyl.

We note that the time between my government making this request to the UN Secretary
General, to today’s historic vote, was an unprecedented four months. My government
congratulates the INCB for this record and looks forward to this serving as a precedent as we
tackle the NPS crisis.

My delegation thanks the INCB, the UNODC Secretariat, and the member states for your
support on this issue, and looks forward to our continued collaboration.

* * * *

3. Trafficking in Persons
a. Trafficking in Persons report

In June 2017, the Department of State released the 2017 Trafficking in Persons Report
pursuant to § 110(b)(1) of the Trafficking Victims Protection Act of 2000 (“TVPA”), Div.
A, Pub. L. No. 106-386, 114 Stat. 1464, as amended, 22 U.S.C. § 7107. The report covers
the period April 2016 through March 2017 and evaluates the anti-trafficking efforts of
countries around the world. Through the report, the Department determines the
ranking of countries as Tier 1, Tier 2, Tier 2 Watch List, or Tier 3 based on an assessment
of their efforts with regard to the minimum standards for the elimination of trafficking
in persons as set out by the TVPA, as amended. The 2017 report lists 23 countries as Tier
3 countries, making them subject to certain restrictions on assistance in the absence of
a Presidential national interest waiver. For details on the Department of State’s
methodology for designating states in the report, see Digest 2008 at 115-17. The report
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is available at https://www.state.gov/j/tip/rls/tiprpt/2017/index.htm. Chapter 6 in this
Digest discusses the determinations relating to child soldiers.

On June 27, 2017, Secretary Tillerson and Susan Coppedge, Ambassador-at-Large
for the Office to Monitor and Combat Trafficking in Persons, delivered remarks at the
2017 ceremony announcing the release of the 2017 Trafficking in Persons Report.
Secretary Tillerson’s remarks are excerpted below and available at
https://www.state.gov/secretary/20172018tillerson/remarks/2017/06/272205.htm.

| think before | get to some of my prepared remarks, ...since this was my first one of these to
review and sign off on and make the report, | thought it useful to go back and read the original
reason why we do this. This is the Victims of Trafficking and Violence Protection Act of 2000,
and that’s really where this all began. And I think it is useful to remind us why we’re here this
morning, why we’re gathered in this room, and what the United States Government and the
people of the United States were really trying to express in this area.

And | think if you go back to the preamble to this act, I think it really sums it up well. It
says, “The purpose of this act is to combat trafficking in persons, a contemporary manifestation
of slavery, whose victims are predominantly women and children, to ensure just and effective
punishment of traffickers, and to protect the victims.” ...l want to read just one more line: “As
the 21st century begins, the degrading institution of slavery continues throughout the world.”

That is why we are here this morning. It then ... goes on to require that the State
Department prepare this annual report to make an assessment of how governments around the
world are taking action to address this. And I think it’s really through actions what this act
motivated and what the State Department is doing as it meets its obligation, is we’re identifying
first where the problems are: how do the problems manifest themselves—because they continue
to evolve and take on new characteristics; how do we then work with governments to cause them
to put in place laws that allow them to then pursue those who participate in these various forms
of human trafficking; how do we encourage governments to enforce those laws and actually
begin to hold people accountable; and lastly, how do we create the conditions where the victims
or the potential victims of human trafficking are able to come forward in a non-threatening way
and help us understand better how this is occurring.

And it’s really the results of what we do that matter. ...

Human trafficking is as old as humankind. Regrettably, it’s been with us for centuries and
centuries. But in the expression of this act, as | read that one line to you, it is our hope that the
21st century will be the last century of human trafficking, and that’s what we are all committed
to. ...

Regrettably, our challenge is enormous. Today, globally, it’s estimated that there are 20
million victims of human trafficking. So, clearly, we have a lot of work to do and governments
around the world have a lot of work to do.

So let me now make a few comments on the report and why it’s so important. Obviously,
... our failure to act in this area has so many other negative impacts around the world: it breeds
corruption; it undermines rule of law; it erodes the core values that underpin a civil society.
Transnational criminal networks also ... are partly enabled by participating in human trafficking
activities as well.
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When state actors or nonstate actors use human trafficking, it can become a threat to our
national security.

North Korea, for instance, depends on forced labor to generate illicit sources of revenue
in industries including construction, mining, and food processing. An estimated fifty to eighty
thousand North Korean citizens are working overseas as forced laborers, primarily in Russia and
China, many of them working 20 hours a day. Their pay does not come to them directly. It goes
to the Government of Korea, which confiscates most of that, obviously.

The North Korean regime receives hundreds of millions of dollars per year from the fruits
of forced labor. Responsible nations simply cannot allow this to go on, and we continue to call
on any nation that is hosting workers from North Korea in a forced labor arrangement to send
those people home. Responsible nations also must take further action. China was downgraded to
Tier Three status in this year’s report in part because it has not taken serious steps to end its own
complicity in trafficking—including forced laborers from North Korea that are located in China.

American consumers and businesses must also recognize they may have an unwitting
connection to human trafficking. Supply chains creating many products that Americans enjoy
may be utilizing forced labor. The State Department does engage with businesses to alert them to
these situations so that they can take actions on their own to ensure that they are not in any way
complicit.

Most tragically, human trafficking preys on the most vulnerable, young children, boys
and girls, separating them from their families, often to be exploited, forced into prostitution or
sex slavery.

The State Department’s 2017 Trafficking in Persons Report exposes human trafficking
networks and holds their operators and their accomplices accountable.

The focus of this year’s report is governments’ responsibilities under the Palermo
Protocol to criminalize human trafficking in all its forms and to prosecute offenders. We urge the
17 countries that are not a party to the international Protocol to Prevent, Suppress, and Punish
Trafficking in Persons to reconsider their position and to join the other countries who have made
that commitment.

The 2017 TIP Report also emphasizes governments must put forward tougher anti-
corruption laws and enforce them, so that traffickers do not get a free pass for those who choose
to turn a blind eye.

Importantly, nations must educate law enforcement partners on how to identify and
respond to those who dishonorably wear the law enforcement uniform or the military uniform by
allowing trafficking to flourish. The most devastating examples are police officers and those who
we rely upon to protect us, that they become complicit through bribery, by actually working in
brothels themselves, or obstructing investigations for their own profit. Complicity and corruption
that allows human trafficking from law enforcement officials must end.

We know shutting down these networks is challenging. But these challenges cannot serve
as an excuse for inaction.

The 2017 TIP Report also recognizes those governments making progress. We want to
give them credit for what they are doing. Last year, governments reported more than 9,000
convictions of human-trafficking crimes worldwide, up from past years.

Just to mention a few highlights:
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Last July, the president of Afghanistan ordered an investigation into institutionalized
sexual abuse of children by police officers, including punishment for perpetrators. In January, a
new law was enacted criminalizing bacha baazi, a practice that exploits boys for social and
sexual entertainment. The government continues to investigate, prosecute, and convict
traffickers—including complicit government officials.

In the Ukraine—a country that has been on the Watch List for years—the office of the
prosecutor general issued directives to improve investigations of trafficking, and increased
efforts to root out complicity, including convictions of police officers. A teacher at a
government-run school, a government-run boarding school for orphans, has been arrested for
trying to sell a child. And officials are now on notice that complicity in trafficking will be met
with strict punishment.

In the Philippines, increased efforts to combat trafficking have led to the investigation of
more than 500 trafficking cases and the arrest of 272 suspects—an 80 percent increase from
2015.

Given the scale of the problem, though, all of these countries, and many more, have much
to do. But it is important to note their progress and encourage their continued commitment.

As with other forms of illicit crime, human trafficking is becoming more nuanced and
more difficult to identify. Much of these activities are going underground and they’re going
online.

The State Department is committed to continuing to develop with other U.S. agencies, as
well as our partners abroad, new approaches to follow these activities wherever they go and to
train law enforcement to help them improve their technologies to investigate and prosecute these
crimes.

To that end, | am pleased to highlight a State Department initiative announced earlier this
year.

The Program to End Modern Slavery will increase funding for prosecution, protection,
and prevention efforts to reduce the occurrence of modern slavery wherever it is most prevalent.
The program is the result of the important support of Congress, especially from Chairman
Corker, and other leaders committed to bringing more people out from under what is a crime
against basic human rights.

The Program to End Modern Slavery will fund transformational programs but also set
about to raise commitments of $1.5 billion in support from other governments and private
donors, while developing the capacity of foreign governments and civil society to work to end
modern slavery in their own countries.

As we reflect on this year’s reports and the state of human trafficking the world over, we
recognize those dedicated individuals who have committed their lives—and in some cases put
their lives at risk—in pursuit of ending modern slavery. For many victims, theirs is the first face
of hope they see after weeks or even years of fear and pain.

The 2017 TIP Report Heroes will be recognized formally in just a few minutes, but |
want to thank them and express my own admiration for their courage, leadership, sacrifice, and
devotion to ending human trafficking. ...

* * * *

Ambassador Coppedge also provided a briefing on the 2017 TIP Report on June
27,2017, available at https://www.state.gov/r/pa/prs/ps/2017/06/272212.htm. In her
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briefing, Ambassador Coppedge summarized the statistics in the 2017 TIP Report as
follows:

Of the 187 countries assessed under the minimum standards, 36 countries were
placed on Tier One, 80 on Tier Two, 45 were placed on the Tier Two Watch List,
and 23 countries were on Tier Three. In all, there were 21 downgrades, meaning
a country moved down a level, and 27 upgrades.

b. Presidential determination

Consistent with § 110(c) of the Trafficking Victims Protection Act, as amended, 22 U.S.C.
§ 7107, the President annually submits to Congress notification of one of four specified
determinations with respect to “each foreign country whose government, according to
[the annual Trafficking in Persons report]—(A) does not comply with the minimum
standards for the elimination of trafficking; and (B) is not making significant efforts to
bring itself into compliance.” The four determination options are set forth in

§ 110(d)(1)—(4).

On September 30, 2017, the President issued a memorandum for the Secretary
of State, “Presidential Determination With Respect to Foreign Governments’ Efforts
Regarding Trafficking in Persons.” 82 Fed. Reg. 50,047 (Oct. 27, 2017). The President’s
memorandum conveys determinations concerning the countries that the 2017
Trafficking in Persons Report lists as Tier 3 countries. See Chapter 3.B.3.a. supra for
discussion of the 2017 report.

4, Money Laundering

Effective December 8, 2017, U.S. financial institutions were prohibited from opening or
maintaining a correspondent account for, or on behalf of, Bank of Dandong Co., Ltd.
(“Bank of Dandong”) as a financial institution of primary money laundering concern
pursuant to Section 311 of the USA PATRIOT Act (Section 311). Covered U.S. financial
institutions are required to take reasonable steps not to process transactions for the
correspondent account of a foreign banking institution in the United States if such a
transaction involves Bank of Dandong and to apply special due diligence to their foreign
correspondent accounts that is reasonably designed to guard against their use to
process transactions involving Bank of Dandong. 82 Fed. Reg. 51,758 (Nov. 8, 2017). The
Department of the Treasury’s Financial Crimes Enforcement Network (“FinCEN”) found
reasonable grounds for concluding that Bank of Dandong is a financial institution of
primary money laundering concern due to its use to evade international sanctions on
North Korea. Excerpts follow from FinCen’s findings, published in the Federal Register.
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...Increasing U.S. and international sanctions on North Korea have caused most banks
worldwide to sever their ties with North Korean banks, impeding North Korea’s ability to gain
direct access to the global financial system. As a result, North Korea uses front companies and
banks outside North Korea to conduct financial transactions, including transactions in support of
its WMD and conventional weapons programs. For example, as of mid-February 2016, North
Korea was using bank accounts under false names and conducting financial transactions through
banks located in China, Hong Kong, and various Southeast Asian countries. The primary bank in
China was Bank of Dandong.

In early 2016, accounts at Bank of Dandong were used to facilitate millions of dollars of
transactions on behalf of companies involved in the procurement of ballistic missile technology.
This includes facilitating financial activity for North Korean entities designated by the United
States and listed by the United Nations (UN) for WMD proliferation, as well as for front
companies acting on their behalf.

Bank of Dandong has, for example, facilitated financial activity for Korea Mining
Development Trading Corporation (KOMID), a U.S.- and UN- designated entity. As of early
2016, a front company for KOMID maintained multiple bank accounts with Bank of Dandong.
The President blocked KOMID by listing it in the Annex of Executive Order 13382 in 2005, and
the Office of Foreign Assets Control (OFAC) designated KOMID pursuant to Executive Order
13687 in January 2015 for being North Korea’s primary arms dealer and its main exporter of
goods and equipment related to ballistic missiles and conventional weapons.

FinCEN is concerned that Bank of Dandong uses the U.S. financial system to facilitate
financial activity for Korea Kwangson Banking Corporation (KKBC) and KOMID, as well as
other entities connected to North Korea’s WMD and ballistic missile programs. KKBC is a U.S.-
and UN-designated North Korean bank that has provided financial services in support of WMD
proliferators. For example, based on FinCEN’s analysis of financial transactional data provided
to FinCEN by U.S. financial institutions pursuant to the BSA as well as other information
available to the agency, FINCEN assesses that at least 17 percent of Bank of Dandong customer
transactions conducted through the Bank of Dandong’s U.S. correspondent accounts from May
2012 to May 2015 were conducted by companies that have transacted with, or on behalf of, U.S.-
and UN-sanctioned North Korean entities, including designated North Korean financial
institutions and WMD proliferators. In addition, U.S. banks have identified a substantial amount
of suspicious activity processed by Bank of Dandong, including: (i) Transactions that have no
apparent economic, lawful, or business purpose and may be tied to sanctions evasion;

(ii) transactions that have a possible North Korean nexus and include activity between
unidentified companies and individuals and behavior indicative of shell company activity; and
(iii) transactions that include transfers from offshore accounts with apparent shell companies that
are domiciled in jurisdictions known for their financial secrecy and banking in another country.

FIinCEN is also concerned that, until recently, an entity designated by OFAC for its ties to
North Korea’s WMD proliferation maintained an ownership stake in Bank of Dandong.
Specifically, this entity, Dandong Hongxiang Industrial Development Co. Ltd. (DHID),
maintained a minority ownership interest in Bank of Dandong until December 2016. The United
States designated DHID in 2016 for acting for, or on behalf of, KKBC. KKBC maintained a
direct relationship with Bank of Dandong since approximately 2013. FinCEN believes that
DHID’s ownership stake in Bank of Dandong allowed DHID to access the U.S. financial system



76 DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW

through the bank. Based on FinCEN’s analysis of financial transactional data provided to
FinCEN by U.S. financial institutions pursuant to the BSA, Bank of Dandong processed
approximately $56 million through U.S. banks for DHID between October 2012 and December
2014. Even though DHID may no longer maintain an ownership stake in Bank of Dandong,
FinCEN is concerned that the close relationship between the two entities helped establish Bank
of Dandong as a prime conduit for North Korean activity.

* * * *

5. Organized Crime

a. UN General Assembly High-Level Debate on the UN Convention against Transnational
Organized Crime

On June 19, 2017, Daniel Foote, Deputy Assistant Secretary of State for the Bureau of
International Narcotics and Law Enforcement Affairs, delivered remarks at the UN
General Assembly High-Level Debate on the Implementation of the UN Convention
against Transnational Organized Crime (“UNTOC"). His remarks are excerpted below and
available at https://www.state.gov/j/inl/rls/rm/2017/272024.htm.

President Trump identified combating transnational crime as one of his administration’s top
priorities. He issued Executive Order 13773 in February to direct the U.S. government to
substantially improve cooperation to aggressively dismantle these criminal groups. Secretary of
State Tillerson is helping lead this process and has elevated transnational organized crime as a
top diplomatic U.S. priority. We are working to ensure that U.S. efforts to carry out this
executive order complement our support to UNODC assistance programs and U.S. law
enforcement cooperation under the UNTOC.

The UNTOC is not just a roster of political commitments or obligations. Instead, it
requires all parties to criminalize acts like conspiracy, obstruction of justice, and money
laundering, and gives authorities the standards they need to find and prosecute criminals
globally.

Since 2005, the United States has relied on the UNTOC over 500 times to provide or
request international legal cooperation with nearly 70 countries. The UNTOC has helped us
request or answer requests from more than 30 countries to extradite over 200 charged or
convicted members of organized criminal groups.

We have been asked today to evaluate the implementation of the UNTOC. In our view,
this treaty’s performance can and should not be evaluated by whether it helps achieve the
Sustainable Development Goals—as important as they are—or whether States Parties create a
new review mechanism.
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Instead, we measure the impact of the UNTOC by its practical results and service to
member states. We measure impact by the number of times governments have actually used the
Convention as a basis for mutual legal assistance or extradition.

We are committed to debating new ideas to promote the UNTOC through its Conference
of Parties (COP), the treaty’s governing body. But we are convinced this treaty’s success is
linked to the empowerment of our experts who use it on a daily basis.

We are also supporting law enforcement experts at the multilateral level. That is why the
United States sponsored a resolution last year at the UNTOC COP to enhance support for experts
who facilitate international cooperation, known as “central authorities.”

The success of the UNTOC is tied not to the work of diplomats in Vienna and New York,
but rather to that of investigators and prosecutors in cities like Palermo, who desperately need to
obtain bank records, evidence, and testimony from Switzerland, and fugitives from Spain and the
United States....

* * * *

That is the focus we will bring to Vienna. We encourage all Parties to send their experts
to Vienna to help bring this Convention to life.

* * * *

b. Sanctions Program
See Chapter 16 for a discussion of sanctions related to transnational organized crime.
6. Corruption

On November 7, 2017, James A. Walsh, Acting Principal Deputy Assistant Secretary of
State for the Bureau of International Narcotics and Law Enforcement Affairs, delivered
opening remarks for the United States at the 7" Conference of States Parties to the UN
Convention Against Corruption in Vienna, Austria. His remarks are excerpted below and
available at https://www.state.gov/j/inl/rls/rm/2017/275361.htm.

Madam President, distinguished delegates, and members of the Secretariat, it is a pleasure to
welcome Guatemala as the incoming President of the Conference of States Parties to the United
Nations Convention against Corruption. We commend the efforts of the Government of
Guatemala under President Morales to support the fight against corruption and impunity
undertaken by the Attorney General. Anti-corruption efforts are essential to all our governments’
work to improve prosperity, enhance security, and promote good governance, and to our broader
mission here in Vienna today.

Fourteen years ago, the international community joined together to sign a
transformational document: a global legal framework for preventing and combating corruption.
Since 2005, States Parties have met seven times to improve how we implement the Convention,
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and today, we have much to show for it. Our frameworks, laws, and policies—and related
international cooperation—are undoubtedly better today compared to 2005. However, our job is
not finished.

The UNCAC provides us a common basis to take all the necessary steps to prevent and
combat corruption if we have enough political will and use the treaty effectively. Whether we
seek to prevent, criminalize, investigate, or prosecute corruption, or to recover and return stolen
assets, this Convention remains the comprehensive global legal framework for fighting
corruption. Where there might be any questions about how this Convention can work in practice,
we should use the COSP and its working groups to share ideas and help each other. That is why
we are all here.

Our own commitment to the UNCAC remains resolute. The United States continues to
aggressively tackle corruption and its corrosive effect on security and prosperity. Domestically,
our Department of Justice has continued robust enforcement of the Foreign Corrupt Practices Act
(FCPA). In 2016, the United States had a record year for enforcement of the FCPA against
corporate defendants, to include final enforcement actions against 28 multinational companies.
In December 2016, for example, Odebrecht and Braskem—which paid over $788 million in
bribes to government officials across the globe—entered into the largest-ever global corporate
resolution with Brazil, Switzerland, and the United States. International cooperation is
instrumental in helping to investigate and prosecute these and many other corruption cases.

In addition, we remain committed to targeting ill-gotten gains. Through international cooperation
and our Kleptocracy Asset Recovery Initiative, we have seized or frozen over $3 billion in
corruption-related proceeds since 2010, having returned more than $150 million to date with
another $30 million in process.

Abroad, anti-corruption technical assistance and capacity building remains a significant
component of our foreign policy and foreign assistance. We have worked with partner countries
to create a culture of integrity to prevent corruption and mitigate risk against corruption, develop
consequence to corruption through laws and law enforcement, and strengthen civil society and
oversight bodies. We continue to support UNODC and other international organizations that
provide technical assistance to countries seeking to recover stolen assets.

We care deeply about technical assistance, so that is why my delegation has sponsored a
related resolution at this COSP, with the principal goals of promoting transparency and
information sharing. We look forward to working with you all to refine the text.

As we implement the UNCAC, we must also draw on all sectors of society to fight
corruption, including civil society organizations and the private sector. We have nothing to
hide—and much to gain—from their engagement with us in the COSP and its subsidiary bodies.
We encourage all States Parties to engage more actively with civil society, including as part of
the Review Mechanism and when formulating technical assistance programs related to the
UNCAC.

We are cognizant that good-faith efforts by the United States or any single country will
never be enough: we all must work together to adopt and enforce international standards of
integrity, accountability, and transparency. As such, the United States looks forward to having
our policies and practices reviewed under the second cycle of the UNCAC Review Mechanism
in 2018.
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C. INTERNATIONAL, HYBRID, AND OTHER TRIBUNALS
1. International Criminal Court
a. Assembly of States Parties

On December 8, 2017, Acting Legal Adviser Richard Visek delivered the statement on
behalf of the United States at the 16™" session of the Assembly of States Parties of the
International Criminal Court. That statement follows and is available at https://asp.icc-
cpi.int/iccdocs/asp docs/ASP16/ASP-16-USA.pdf.

The United States strongly supports justice and accountability for war crimes, crimes against
humanity, and genocide, including through support of domestic accountability efforts. We
appreciate the efforts of the ICC and the Parties to the Rome Statute to pursue these objectives.
At the same time, recent developments in connection with a request by the Office of the
Prosecutor to open an investigation into the situation in Afghanistan raise serious and
fundamental concerns that we wish to register today.

The United States rejects any assertion of ICC jurisdiction over nationals of States that
are not parties to the Rome Statute, absent a UN Security Council referral or the consent of that
State. Dating back to the 1990s, the United States has consistently objected to any exercise of
jurisdiction by the ICC over U.S. personnel. We affirm this continuing position of the United
States Government, and object to the request by the Office of the Prosecutor for authorization
from the Court to pursue an investigation of alleged actions by U.S. personnel in the context of
the conflict in Afghanistan. As the United States has previously stated, we will regard as
illegitimate any attempt by the Court to assert the ICC’s jurisdiction over American citizens.

I’d like to briefly elaborate on some of the concerns of the United States.

As an initial matter, and as we have consistently emphasized, the United States is not a
party to the Rome Statute and has not consented to any assertion of ICC jurisdiction, nor has the
Security Council taken action under Chapter VI of the UN Charter to establish jurisdiction over
U.S. personnel. It is a fundamental principle of international law that a treaty is binding only on
its parties and that it does not create obligations for non-parties without their consent. The Rome
Statute cannot be interpreted as disposing of rights of the United States as a non-Party without
U.S. consent.

The United States respects the decision of those nations that have chosen to join the ICC,
and in turn, we expect that our decision not to join and not to place our citizens under the court’s
jurisdiction will also be respected.

Additionally, we are concerned about any ICC determination—as required by the Rome
Statute’s core principle of complementarity—on, for example, the genuineness of U.S. legal
proceedings without United States consent. The principle of complementarity fundamentally
limits the ICC’s exercise of jurisdiction to those cases in which a State is genuinely unwilling or
unable to comply with its duties, such as those under the Geneva Conventions, to investigate and
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prosecute war crimes, genocide, and crimes against humanity. Just as we have not consented to
jurisdiction over our personnel, we have not consented to the ICC’s evaluation of our own
accountability efforts.

In raising these concerns, we are at the same time committed to accountability.

The United States has undertaken numerous, vigorous efforts to determine whether its
personnel have violated the law and, where there have been violations, has taken appropriate
actions to hold its personnel accountable. The United States is deeply committed to complying
with law, and has a robust system of investigation, accountability and transparency that is among
the best in the world. Indeed, we note the irony that in seeking permission to investigate the
actions of U.S. personnel, the Prosecutor appears to have relied heavily upon information from
investigations that the United States Government itself decided to make public. We question
whether pursuing this investigation will make other countries less willing or able to engage in
similar examinations of their own actions and to be transparent about the results. Furthermore,
our efforts to hold ourselves to the highest standards of accountability and public transparency
must not be misunderstood as an invitation for the ICC to review those efforts.

By intervening at this meeting, we are expressing our long standing, continuing, and
principled objections. We registered these objections throughout the course of the negotiations in
the 1990s. We registered these objections following the entry into force of the Rome Statute.
And we repeat these objections today. Further, we have long believed and stated that justice is
most effective when it is delivered at the local level. In this regard, we don’t believe that moving
to open an investigation by the ICC would serve the interests of either peace or justice in
Afghanistan.

The United States stands as a strong ally in the fight to end impunity. Earlier this week,
we joined many of you in commemorating the accomplishments of the International Criminal
Tribunal for the Former Yugoslavia, an institution we have supported since day one as an
important way to help ensure justice for the victims of atrocities committed during the Balkans
conflict. Our support for such efforts dates back to Nuremberg and Tokyo. We were one of the
most vocal supporters for the creation of tribunals to try those most responsible for atrocities
committed in Rwanda and Sierra Leone. And we continue to support a number of hybrid,
regional, and domestic efforts to ensure accountability for atrocity crimes, from Guatemala to
Syria to Kosovo to South Sudan. The International Criminal Court can play an important role
alongside these efforts by exercising its power judiciously within the limits of international law.

* * * *

b. General Assembly

On October 30, 2017, U.S. Special Adviser Carlos Trujillo delivered remarks at a meeting
of the Sixth Committee on the Report of the International Criminal Court on its activities
from August 2016 through July 2017. Mr. Trujillo’s remarks are excerpted below and
available at https://usun.state.gov/remarks/8061.
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The United States remains deeply committed to accountability for atrocity crimes, and we
continue to support myriad international, regional, hybrid, and domestic mechanisms that work
in pursuit of this goal. Among these options, we have long believed and stated that justice is
most effective when it is delivered at the local level. We would call on the ICC and states to
respect genuine domestic efforts to promote justice for atrocity crimes.

As we look across the landscape of international justice, we see countries taking on this
important task, and the United States welcomes the progress they have made. In the Central
African Republic, personnel have been appointed to the Special Criminal Court to begin the
work of ending impunity for mass atrocities in that country. Since May of this year, the Head
International Prosecutor as well as national and international magistrates, prosecutors, and
investigators have been named. We are also encouraged by the work of the Kosovo Specialist
Chambers, which continues to ready itself for any indictments from the Specialist Prosecutor’s
Office. In the last year a roster of judges was selected, along with a President of the Court, and
the judges convened and adopted rules of procedure and evidence.

In addition to these positive steps in domestic systems, the United States is pleased to see
advancements in a number of regional and hybrid efforts to end impunity for atrocity crimes. For
example, in November of last year the Extraordinary Chambers in the Courts of Cambodia
upheld the convictions of Nuon Chea and Khieu Samphan for crimes against humanity, finally
bringing a measure of justice for the victims of murder, persecution, and other inhumane acts in
Cambodia decades ago. In South Sudan, the African Union is working with the South Sudanese
government to prepare for judicial processes of accountability, taking steps to establish a hybrid
court to prosecute those responsible for atrocities committed in that country. For institutions like
these, there is still much work to be done, but every step forward is a welcome one.

In this vein, the United States has supported building a foundation for accountability
through documentation of atrocities that can help domestic courts deliver justice. In Iraq, for
example, the United States supported UN Security Council Resolution 2379, adopted last month,
requesting the Secretary-General to establish an investigative team composed of international
and Iraqgi experts, headed by a Special Adviser, to support Iraqi domestic efforts to hold ISIS
accountable by collecting, preserving, and storing evidence in Iraq of acts that may amount to
genocide, crimes against humanity, and war crimes. Information gathered by the team could be
used by Irag, and, with the approval of the Security Council, other Member States in whose
territory 1SIS has committed acts that may amount to genocide, war crimes, and crimes against
humanity may request the team to collect evidence of such acts.

* * * *

The United States has also for years supported Syrian NGOs documenting human rights
abuses and international humanitarian law violations in Syria, as well as the Independent
International Commission of Inquiry (COI) established in 2011 by the UN Human Rights
Council with a mandate to investigate all human rights violations in Syria. The United States has
also strongly supported the call for accountability in numerous UN Security Council resolutions
and supported the OPCW-UN Joint Investigative Mechanism (JIM) to investigate chemical
weapons attacks. In the past year, we have supported the international community in taking
efforts one step further with the International, Impartial, and Independent Mechanism (111M) for
Syria, established through a United Nations General Assembly resolution in December 2016. Its
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mandate is to consolidate and analyze evidence of violations of international humanitarian law
and abuses and violations of human rights law, including evidence generated by the COI, NGOs,
and others, and to prepare files in order to facilitate fair and independent criminal proceedings in
appropriate fora. This can be an important step forward to support investigations and
prosecutions of perpetrators of atrocities in Syria.

As these and other efforts demonstrate, it is through multiple institutions and mechanisms
that the international community can fight to end impunity for those crimes that shock our
common conscience.

As the United States considers these issues and how they relate to the ICC moving
forward, | would recall that we have serious concerns with respect to the crime of aggression
amendments, which we believe contain dangerous ambiguities regarding basic issues such as
which states and what conduct would be covered by the amendments. As we have said
consistently, we believe that such issues should be clarified before any decision is taken by ICC
States Parties to activate the amendments. Taking concrete steps to do so will help ensure that
states are able to join together when necessary to take action to prevent atrocities and safeguard
collective security.

In closing, so long as minorities in Burma are persecuted and murdered, so long as
civilians are attacked with chemical weapons in Syria, so long as South Sudanese children are
abducted and forced into combat, so long as people are being tortured and disappeared in
Burundi, states cannot stand idly by. Those who are responsible for atrocities must face
consequences for their actions in accordance with international law. The United States will
continue our work toward that end, steadfast in our commitment to pursue justice for the world’s
worst crimes.

* * * *

c. Libya

On May 8, 2017, U.S. Deputy Legal Adviser Stephen Townley delivered remarks at a UN
Security Council briefing on the situation in Libya. Mr. Townley’s remarks are excerpted
below and available at https://usun.state.gov/remarks/7792.

Thank you, Mr. President. Thank you, Madam Prosecutor, for the briefing on your office’s
efforts to pursue accountability for atrocity crimes committed in Libya.

* * * *

The United States remains dedicated to pursuing accountability for violations and abuses
committed during the 2011 revolution. In this regard, we appreciate the continued efforts to bring
Saif Qadhafi, accused of helping orchestrate the murder and persecution of hundreds of civilians,
to justice. We urge all relevant Libyan actors to facilitate the transfer of Saif Qadhafi to The
Hague so he may stand trial for his alleged crimes against humanity. We welcome the continued
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reports of Libya’s cooperation with the Prosecutor, consistent with this Council’s calls for such
cooperation and Libya’s obligations under resolution 1970.

We have also taken note of the Court’s recent decision to lift the seal on an arrest warrant
for al-Tuhamy Mohamed Khaled, who is accused of being responsible for war crimes and crimes
against humanity in Libya. We stress the importance of working to ensure accountability for
such atrocity crimes, which would send a vital deterrent signal in the midst of ongoing violence
that those who commit atrocity crimes in Libya will ultimately face justice.

The United States remains committed to supporting the Libyan people as they struggle
for peace, prosperity, and democratic governance. Accountability for crimes in Libya will be key
to an enduring success in this endeavor. We look forward to continued collaboration with this
Council to realize a better future for all Libyans.

* * * *

On August 18, 2017, the State Department released as a media note the joint
statement of the governments of France, the United Kingdom, and the United States
regarding the ICC Arrest Warrant for Major Mahmoud al-Werfalli in Libya. The joint
statement follows and the media note is available at
https://www.state.gov/r/pa/prs/ps/2017/08/273542.htm.

The governments of France, the United Kingdom, and the United States welcome the
announcement on August 17 by the Libya National Army (LNA) that it will investigate reports
of unlawful killings in Benghazi. We note that the LNA has recognized the arrest warrant by the
International Criminal Court prosecutor for a member of the LNA, Major al-Werfalli, and are
encouraged by the LNA’s decision to suspend Major al-Werfalli pending an investigation. We
call on the LNA to ensure that the investigation is carried out fully and fairly; and those
responsible for the unlawful killings are held to account.

We are monitoring ongoing acts of conflict in Libya closely. Those suspected of
committing, ordering, or failing to prevent unlawful killings and torture on all sides must be fully
investigated and held accountable, as appropriate. We will continue our efforts at the
international level to pursue appropriate action against those who are complicit in violations of
international human rights law or international humanitarian law, whatever their affiliation. We
consider that it is in Libya’s interest to be able to rely on unified security forces responsible for
the country’s security and acting within the framework of Libya’s laws and respecting
international law.

The governments of France, the United Kingdom, and the United States also reaffirm
their support for the Government of National Accord. We underscore the importance of the
United Nations’ central role in facilitating Libyan-led political dialogue, welcome the
appointment of the new Special Representative of the Secretary-General Ghassan Salamé, and
look forward to supporting his efforts to facilitate a political solution in Libya.

* * * *
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Ambassador Michele J. Sison, U.S. Deputy Permanent Representative to the
United Nations, delivered remarks at a UN Security Council briefing on the situation in
Libya on November 8, 2017. Those remarks are excerpted below and available at
https://usun.state.gov/remarks/8095.

Thank you, Mr. President. Madam Prosecutor, thank you for the update on your office’s work
pursuant to Security Council Resolution 1970.

Six years ago, this Council referred the situation in Libya to the ICC in the context of
appalling violations of human rights that were perpetrated during the 2011 revolution. The ICC
has charged Saif Al-Islam Qadhafi with murder and persecution committed during the 2011
revolution, and we have called on all relevant Libyan actors to facilitate his transfer to the Court.
We also note the ICC’s arrest warrant for Tuhamy Mohamed Khaled and emphasize the need to
bring to justice those involved in horrific acts committed by the Internal Security Agency against
perceived opponents of the Qadhafi regime. All those responsible for crimes committed during
the 2011 revolution must be held to account.

Today, much has changed in Libya. The country is not free from horrific acts of violence.
We continue to call for the respect of human rights in Libya. We note with deep concern the
recent airstrike in Derna, a city that remains in need of immediate and unfettered humanitarian
access. We also strongly condemn the deplorable acts in al-Abyar, where on October 26th the
bodies of 36 men who were shot to death were discovered.

The insecurity in the country highlights the urgent need to find a solution to the political
crisis in Libya. National political reconciliation is key to ending the violent unrest that continues
to plague the country. To that end, we welcome the steps that have been taken in line with the
UN Action Plan that was announced in September, and we reiterate our full support for Special
Representative of the Secretary-General Ghassan Salamé’s leadership of ongoing mediation
efforts. As delegations from the House of Representatives and the State Council negotiate
amendments to the Libyan Political Agreement, we encourage all Libyan parties to support the
UN political process and work together in the spirit of compromise and toward a common goal
of a more peaceful and prosperous Libya.

We also call for those who are responsible for human rights violations and abuses or
violations of international humanitarian law to be held accountable. They cannot act with
impunity. To that end, we stress that the al-Abyar summary Killings, as well as other reports of
unlawful killings in Benghazi, must be fully investigated by the authorities on the ground. We
have also noted the ICC accusations against Major al-Werfalli of war crimes in relation to the
killing of 33 people in Benghazi. We are deeply concerned by allegations that al-Werfalli has
carried out additional killings in Ajdabiya despite the ongoing investigation into his activities, as
well as reports that al-Werfalli has returned to active duty despite the charges against him. The
United States urges the relevant Libyan authorities to ensure that al-Werfalli is brought to justice
in accordance with international law.

Mr. President, Madam Prosecutor, before closing, | would be remiss not to convey the
United States’ position with respect to recent developments related to the situation in
Afghanistan. The United States believes that any ICC investigation or other activity concerning
U.S. personnel is wholly unwarranted and unjustified. The United States is deeply committed to
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complying with international law and has a robust national system of investigation,
accountability, and transparency that is among the best in the world. The United States has a
longstanding and continuing objection in principle to any ICC assertion of jurisdiction over U.S.
personnel. More generally, we do not believe that an ICC investigation would serve the interests
of either peace or justice in Afghanistan.

* * * *

d. Sudan

OnJune 8, 2017, Ambassador Sison delivered remarks at a UN Security Council briefing
on Sudan and the ICC. Those remarks are excerpted below and available at
https://usun.state.gov/remarks/7838.

The need to bring justice to the victims of atrocities in Darfur is overwhelming. For over a
decade, Darfur has been synonymous with suffering and unchecked impunity. In responding to a
rebellion, the government launched what became a brutal campaign against the Fur, Massalit,
and Zaghawa populations. As time went on, the conflict in Darfur grew into a staggering crisis,
with thousands murdered, hundreds of thousands deliberately deprived of the basic means of
survival, and millions displaced from their homes. Many of us will never forget the first
shocking reports of Janjaweed militia on horses and camels, storming into villages to kill, rape,
torture, and burn.

The ICC has examined and charged a horrific list of crimes in Sudan: genocide by
killing; genocide by causing serious bodily or mental harm; genocide by deliberately inflicting
conditions of life calculated to bring about the physical destruction of targeted groups; crimes
against humanity of torture, murder, and rape; and war crimes including pillaging and deliberate
attacks on peacekeepers.

For years, the conflict continued—even expanding into other parts of Sudan. During that
time, we have consistently supported efforts to provide justice and accountability for crimes
committed in Darfur and to finally break the cycle of impunity. At the same time, recognizing
that the people of Darfur yearned for fewer bombings, less bloodshed, less conflict, and greater
stability and safety, we also have focused on seeing an end to the conflict. Through bilateral
engagement, we identified concrete steps to make tangible improvements in the lives of ordinary
Sudanese and have seen results.

The Government of Sudan has taken meaningful positive steps with respect to the
conflict, including committing to a unilateral cessation of hostilities, and while some violence
persists, we have not seen government military offensives in this period as we have every year
since these conflicts began. The Government of Sudan has also worked closely with our own to
begin to address regional conflicts, improve humanitarian access, combat the threat of terrorism,
and eliminate the threat of the Lord’s Resistance Army. There is certainly more progress to be
made on these fronts, but these are welcome steps towards a better future. Indeed, we now see
the possibility of long-term progress that we hope will lead to more respect for human rights,
more accountability, more rule of law, and more justice for Sudanese victims.
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But as we see encouraging signs of a new approach to addressing the longstanding
conflict and hope that further engagement will spur additional progress, we must also be clear:
we must neither forget the victims nor the perpetrators of the crimes in Darfur. We cannot simply
turn our backs on the victims of genocide who were forced from their homes and left to die of
thirst or starvation, or on the thousands of women and girls who suffered brutal sexual violence,
or on those who were targeted on the basis of their ethnic identity. There will be no stable and
lasting peace in Sudan without justice for the many victims of crimes related to the conflict.

As Ambassador Nikki Haley has said here in this Council: “In case after case, human
rights violations and abuses are not merely the incidental byproduct of conflict. They are the
trigger for conflict.” If we do not address the victimization that has occurred and the magnitude
of the violations and abuses inflicted, any peace will be hollow and easy to shatter by those
seeking revenge for themselves, their loved ones, and their communities.

In the years since the conflict in Darfur began, we have seen inspiring examples of
accountability across the globe, where those leaders who targeted their own citizens in order to
maintain a stranglehold on power have been forced to face justice. Former Ivoirian President
Laurent Gbagbo is now in court in The Hague, while Charles Taylor and Hisséne Habré are
serving lengthy prison sentences. Beyond Africa, senior former Khmer Rouge officials in
Cambodia have been sentenced for war crimes and crimes against humanity, and leaders
responsible for Dirty War-era crimes in Latin America and atrocity crimes in the former
Yugoslavia have also been held to account.

The Council should not let Sudan be an exception. Having referred the situation in Darfur
to the ICC over ten years ago, we must continue to demand Sudan’s compliance with this
Council’s decisions. While victims have not yet seen justice, and refugees and internally
displaced persons continue to struggle years after the conflict began, it is unacceptable that
President Bashir still travels and receives a warm welcome from certain quarters of the world —
and unacceptable that none of the Sudanese officials with outstanding arrest warrants have been
brought to justice.

Thus, as we pursue more engagement with Sudan and greater relief and protection for the
survivors of the conflict, we must also recommit to supporting accountability to bring a just and
lasting peace to the people of Darfur.

* * * *

Ambassador Sison again addressed the UN Security Council at a further briefing
on Sudan in December 2017. Those remarks from December 12, 2017 are excerpted
below and available at https://usun.state.gov/remarks/8213.

Thank you, Mr. President, and thank you, Madam Prosecutor, for your briefing. We agree with
you that victims in Darfur need justice.

Since the beginning of the conflict in Darfur, more than 300,000 people have been killed
and 4.7 million others have been affected, including more than 2 million people who were, and
remain, internally displaced. In the past, both Sudanese government forces and their allied
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militias have engaged in widespread and systematic killing, raping, and torturing of civilians.
Perpetrators have burned villages and have blocked humanitarian aid from reaching populations
in desperate need. Some rebel groups have conducted similar brutal attacks.

More than 12 years ago, this Council—alarmed by the atrocities taking place in Darfur—
referred the situation to the International Criminal Court in order to bring to justice those
responsible for such atrocities and to end the climate of impunity in Sudan. The United States
has continued efforts to help end the conflict and improve conditions for the people of Darfur.
This focus on the safety and security of Darfuri civilians was a key component of the Five-Track
Engagement Plan, a framework launched in June 2016 under which the U.S. government offered
to Sudan the revocation of certain economic sanctions if Sudan made progress in a number of
areas. Under this process, we asked Sudan to maintain a cessation of hostilities in internal
conflict areas such as Darfur and to improve humanitarian access.

We note that in 2017, the Government of Sudan has refrained from military offensives
and stopped aerial bombardments in Darfur and that it has taken meaningful steps to expand
humanitarian access. The armed opposition in Darfur, with the exception of one party, also
reciprocated by announcing its own unilateral cessations of hostilities. However, much more
progress is needed.

While Darfur has not experienced the same levels of violence in 2017 as in years past,
lasting peace remains elusive, the human rights situation continues to be volatile, humanitarian
needs remain high, and accountability remains nonexistent. Those responsible for human rights
violations and abuses and attacks on civilians should be held accountable, including security
forces using excessive force against civilians, such as in Kalma camp in September 2017, or
members of armed militias who perpetrate atrocities against civilians in Darfur. We note in
November 2017, the arrest by the Sudanese government of former Janjaweed commander, Musa
Hilal, who is subject to UN sanctions for his commission of atrocities in Darfur, following
clashes between the Sudanese security forces and armed militia loyal to Hilal.

We are concerned about reports of civilian fatalities, including the killing of women and
children, that occurred during these clashes. We call on the Sudanese government to allow the
UN, humanitarian organizations, and the media to access the area where the clashes took place
so they can investigate the reports and provide assistance to those in need.

We also call on the government to investigate promptly and credibly any allegations
against Hilal, in accordance with Sudan’s human rights commitments and obligations, and to
hold Hilal to account if he is found to have committed atrocities.

We note that the International Criminal Court has investigated allegations of atrocities
committed by all sides and charged Sudanese government officials, militia leaders, and certain
armed opposition members for crimes, including genocide; the crimes against humanity of
torture, murder, and rape; and war crimes, including pillaging and deliberate attacks on
peacekeepers.

We have noted for many years that it is unacceptable that the suspects in the Darfur
situation remain at large and have not been brought to justice. In particular, we have expressed
disappointment that Sudanese President Omar al-Bashir continues to travel to countries around
the world. Receiving President Bashir on these visits has served only to burnish his image,
diminish the seriousness of the charges against him, and dismiss the tremendous suffering of the
victims. We must stand with the victims, no matter how powerful those who inflict abuses on
them might be.
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Other leaders who have targeted their own citizens—including former Ivoirian President
Laurent Gbagbo, former Liberian President Charles Taylor, and former Khmer Rouge leaders
Nuon Chea and Khieu Samphan—nhave been called to answer for their alleged crimes. Moving
forward, we will continue to use the tools at our disposal to press Sudan to improve its human
rights practices and to promote justice for the people of Darfur.

A Sudan that adheres to the rule of law, respects human rights, and breaks the cycle of
impunity is one that will enjoy a sustainable peace and prosperity. We look forward to the day
when Sudan is a valued contributor to regional security and stability.

Finally, I would be remiss if I did not reiterate the U.S. position with respect to recent
developments related to the situation in Afghanistan, which is different from this situation in a
number of respects. As we said in this Council in November, and as we reiterated at the
Assembly of States Parties meeting last week, we continue to have serious concerns about, and a
longstanding, principled objection to, any ICC investigation or other activity concerning U.S.
personnel.

2. International Criminal Tribunals for the Former Yugoslavia and Rwanda and the
Mechanism for International Criminal Tribunals

a. General

OnJune 7, 2017, Ambassador Sison addressed a UN Security Council briefing on the
International Tribunal for the Former Yugoslavia and the International Criminal Tribunal
for Rwanda. Those remarks are excerpted below and available at
https://usun.state.gov/remarks/7831.

As we look toward December and the anticipated closure of the International Criminal Tribunal
for the former Yugoslavia and merging of essential functions with the Mechanism for
International Criminal Tribunals, the United States wishes to underscore that it remains as
committed to the work of the Tribunal as we were when it was established nearly a quarter
century ago.

Completion of the Tribunal’s mandate is essential. We applaud the completion of trial
proceedings in the Ratko Mladic case, and look forward to the delivery of the judgment later this
year.

While we can never undo the horrors of war, bringing cases to their conclusions—as was
done last year when former Republika Srpska President Radovan Karadzi¢ was found guilty and
sentenced to 40 years in prison for genocide, crimes against humanity, and violations of the laws
and customs of war—goes a long way toward closing a dark chapter of history and creating a
legacy of showing would-be perpetrators of atrocities elsewhere in the world that they cannot act
with impunity. The United States has consistently emphasized that the Tribunal and the
Mechanism establish facts through judicial process. This process is critical to counter those who
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seek to distort facts, revise history, engage in genocide denialism, or rewrite reality.

The United States continues to be greatly concerned about the detrimental impact of
increasingly divisive political speech in the region on the pursuit of justice for war crimes
committed in the former Yugoslavia. Such inflammatory rhetoric harms regional cooperation
among the states of the former Yugoslavia, which is essential to promoting accountability for
war crimes. In this regard, the United States would like to express our sincere appreciation for
the contribution of these Tribunals, including the Office of the Prosecutor, to developing a
historical record of the facts, to counter those who seek to deny the nature of the widespread
crimes, including genocide, that took place. The kinds of hateful ideologies that led to these
horrific acts persist to this day, and together we must continue our efforts to relegate them to the
past.

The United States also remains concerned that three arrest warrants for individuals
charged with contempt of court in relation to witness intimidation in the case of Vojislav Seselj
have remained unexecuted in Serbia for nearly two and a half years. Cooperation with the
Tribunal is an ongoing, binding obligation. The United States calls on Serbia to execute these
arrests without further delay, and we look to the newly appointed Serbian War Crimes
Prosecutor to play a constructive role in that process. The Council should be unified in the
message to Serbia that failure to fully cooperate with the Tribunal in accordance with its statutes
and the resolutions of this Council compromises the core functions of the international justice
system and must be addressed with appropriate urgency.

The United States commends the ongoing work of the prosecutor’s office to reshape the
fugitive tracking program, so that the eight remaining fugitives from the International Criminal
Tribunal for Rwanda may be swiftly located, arrested, and brought to justice. We are happy to
see these changes. This effort is not window dressing; the restructuring that has been done
appears capable of having a significant impact on tracking efforts, both by improving
information sharing and placing a renewed emphasis on timely and effective intelligence and
analysis. We remain committed to the apprehension of the remaining fugitives and look forward
to engaging with the two new task forces — focused on Africa and Europe — in this effort. We call
on all states, especially those in the Great Lakes region, to cooperate with efforts to apprehend
these fugitives. To that end, the United States continues to offer a reward of up to $5 million
dollars for information leading to the arrest or transfer of these eight men.

With regard to management and the transition, the United States appreciates the careful
planning and ongoing work of both the Tribunal for the Former Yugoslavia and Mechanism
Registrars to navigate complicated issues during this period of transition for both institutions. We
are happy to hear of the significant progress made to downsize offices, and reduce costs as the
Tribunal looks to close at the end of the year.

We also noted the ICTY’s concerns about staff attrition, and we thank them for their
considerable efforts to retain core staff, including by providing training and making other
accommodations, and urge them to continue these initiatives. We are grateful for the personal
and professional sacrifices the staff of both tribunals have made.

In addition, we are glad to hear that the four audit reports of the Mechanism issued by the
UN Office of Internal Oversight Services during the reporting period found satisfactory
management and controls and that the Mechanism is striving to take necessary actions where
recommendations for improvement were made. The United States remains deeply concerned that
the Mechanism’s casework is being severely impaired due to the situation of Judge Akay. We
continue to emphasize the need for this matter to be resolved fairly and expeditiously.
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The mandate of the Tribunal may be nearing an end, but its work to end impunity and
promote justice will be enduring. Even more, the work of the Mechanism and Tribunal reminds
us daily of the critical need to seek accountability where atrocities against civilians have so far
been met with impunity — places like Syria and South Sudan.

* * * *

On December 6, 2017, Ambassador Sison delivered remarks at a UN Security
Council briefing on the International Tribunal for the Former Yugoslavia and
International Criminal Tribunal for Rwanda. Those remarks are excerpted below and
available at https://usun.state.gov/remarks/8200.

Today is an especially momentous occasion as we reflect on the most recent report and, more
importantly, on the closing of the International Criminal Tribunal for the former Yugoslavia at
the end of the month. The United States thanks President Meron, President Agius, and
Prosecutor Brammertz — indeed all those who have served at the ICTY or supported it through
their work in government, NGOs, or UN institutions over the past 23 years. In addition, we note
our special gratitude and respect for the many victims who participated in proceedings and kept
faith in the international community’s commitment to justice.

The ICTY was the first international tribunal since Nuremberg and Tokyo to investigate
and prosecute allegations of war crimes, crimes against humanity, and genocide. As the vanguard
of modern international justice, it established key precedents in international criminal law,
setting the stage for and guiding the work of subsequent tribunals established to investigate and
prosecute atrocities in Rwanda, Sierra Leone, Cambodia, and elsewhere.

Through its work, the ICTY has created a legacy of the greatest importance. It has
established a factual and depoliticized record of the crimes committed during the war. We
applaud the ICTY’s record, which includes indicting 161 individuals, and holding accountable
senior political and military leaders for their roles in crimes committed during the war in the
Balkans.

We especially highlight the recent verdict in the case of Ratko Mladic as an important
step toward holding to account those individuals responsible for the tremendous suffering of the
people of Bosnia and Herzegovina. Among other crimes, Mladic was found guilty of genocide in
Srebrenica in 1995, crimes against humanity and persecution across the country, terrorizing the
population of Sarajevo, and taking UN peacekeepers hostage. We hope this decision can provide
some sense of justice and closure to victims and their families.

The United States has been a steadfast supporter of the ICTY, and we encourage all states
to respect its rulings. Countries cannot pick and choose on matters of justice. Our commitment to
supporting justice and reconciliation in the Balkans continues as the Tribunal’s remaining
functions shift to the Mechanism for International Criminal Tribunals or MICT.
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The primary focus of attention now moves to national jurisdictions and we call on all
countries in the region to reinvigorate cooperation to resolve remaining cases. However, on the
specific issue of the two surviving individuals charged with contempt of court in relation to
witness intimidation in the case of Vojislav Seselj, the United States applauds the order of
President Agius transferring this case to the MICT. We call on the government of Serbia to
cooperate with the MICT and execute the arrest warrants, and underscore the government’s
obligation to do so.

The United States commends the MICT for its progress during the reporting period. We
appreciate the continued focus on the expeditious completion of trials and appeals. We also note
with satisfaction that following the issuance of three audit reports during the reporting period, the
MICT has either implemented, or is in the process of implementing, all recommendations. We
are encouraged by the priorities identified by the President and the Prosecutor, and applaud the
progress made in restructuring and refocusing the Fugitives and Investigations unit in order to
apprehend the eight remaining ICTR fugitives.

The United States is firmly committed to the continuing efforts to locate and arrest the
eight remaining ICTR fugitives. Three of the fugitives will be tried by the MICT and five others
will be transferred to Rwanda. We continue to offer a reward of up to $5 million dollars each for
information leading to the arrest or transfer of these eight men, and stand ready to engage with
the new task forces. We likewise call on all states and relevant law enforcement agencies in
Europe and Africa to cooperate with efforts to apprehend these fugitives. They have escaped
justice for too long. With a refocused tracking unit, and with the renewed cooperation of the
international community and law enforcement agencies, their arrest is possible.

The MICT’s efforts to increase public access to judicial records and translate
International Criminal Tribunal for Rwanda trial judgments into Kinyarawanda, as well as the
responsiveness by the Prosecutor to requests for assistance by national judicial authorities, are
important initiatives that will ensure the ICTR has an enduring and broad impact. Similarly, the
trainings for domestic prosecutors from East Africa conducted by the prosecutor will contribute
to building the capacity of national jurisdictions to investigate and prosecute atrocity crimes.
While the ICTY may be closing its doors, it leaves behind a legacy of justice, a robust body of
international case law, and a hope among victims of atrocities that perpetrators, even the most
senior military and political leaders of a country, can be held accountable. It also established a
truthful, historical record that can both assist with regional reconciliation efforts and ensure
crimes cannot be legitimately denied. The same can be said of the Rwanda Tribunal. The pursuit
of justice for conflict-related atrocities is not over.

In the Balkans there are many hundreds of cases currently in the hands of national
authorities in the region. In Rwanda and surrounding countries, fugitives remain at large. We call
on these governments to credibly investigate and prosecute these cases, as appropriate,
cooperating with one another and the MICT to that end. The United States will continue its
support and congratulates the forward-looking efforts of the MICT to play a role in these
processes, including through capacity building support.

As the ICTY has shown, when we work together, we can achieve a measure of justice
and accountability for the world’s most horrific atrocities.

* * * *
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b. International Criminal Tribunal for the Former Yugoslavia

On December 4, 2017, Acting Legal Adviser Richard Visek delivered remarks at an event
in New York commemorating the closure of the International Criminal Tribunal for the
former Yugoslavia. His remarks are excerpted below and available at
https://usun.state.gov/remarks/8205

* * * *

The Tribunal and all those who worked to make it a success should feel proud today. Its list of
accomplishments is impressive. Since the Tribunal opened in 1993, it has indicted 161 senior
leaders of regional governments, militaries, and paramilitaries for their roles in atrocities
committed during the Balkan wars of the 1990s. Every indictment, every trial, every sentence
was another step in ensuring a measure of justice for the victims of those crimes.

| also want to emphasize that each of these cases focused on determining the guilt or
innocence of the accused. Fairness and impartiality have been the bedrock of the ICTY. Its
verdicts DO NOT imply that a community or country is collectively responsible for the crimes
committed by an individual.

The United States has supported the Tribunal since its inception, and we are proud that
the ICTY stands as a milestone in modern international justice as the first international tribunal
since Nuremberg and Tokyo to investigate and prosecute allegations of war crimes, crimes
against humanity, and genocide. The Tribunal established key precedents in international
criminal and humanitarian law and guided the work of later tribunals created to investigate and
prosecute atrocities in Rwanda, Sierra Leone, Cambodia, and elsewhere. One of the Tribunal’s
pioneering achievements is its prosecution of wartime sexual violence. More than one third of
those convicted by ICTY have been found guilty of crimes involving sexual violence.

ICTY also played an important role as a recorder of history. Adjudicated facts established by
ICTY proceedings serve as an important means of fighting against impunity and revisionism in
the former Yugoslavia. | would also like to emphasize that, although the ICTY is closing, the
pursuit of justice in the Balkans continues. The Tribunal has encouraged judiciaries in the former
Yugoslavia to continue their work of trying those responsible for committing war crimes during
the 1990s. We urge national authorities to cooperate with each other, and with the Mechanism
for International Criminal Tribunals to resolve remaining cases in their jurisdictions.

With the ICTY, we showed the world that we aim to hold accountable those who commit
atrocities. So today, let us not only commemorate the Tribunal, but join voices to warn
perpetrators of the gravest crimes that we will hold them accountable for their actions.

* * * *

Secretary of State Rex W. Tillerson also issued a statement on December 21,
2017 on the closing of the ICTY. That statement follows and is available at
https://www.state.gov/secretary/20172018tillerson/remarks/2017/12/276745.htm.
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The United States congratulates the International Criminal Tribunal for the former Yugoslavia
(ICTY), which will close its doors on December 31, 2017, on its many achievements. Since the
inception of the ICTY in 1993, the United States has steadfastly supported the Tribunal’s work.
We applaud the Tribunal’s record, which includes indicting 161 senior leaders of regional
governments, militaries, and paramilitaries for their roles in atrocities committed during the
Balkan wars of the 1990s.

While we recognize the ICTY’s contributions to justice and reconciliation in the Balkans,
we also believe there are lessons to learn from its experiences. We must work to deliver justice
for victims efficiently and cost-effectively, while also prioritizing forums closer to where the
crimes occurred, and with greater inclusion of victims in the process.

The pursuit of justice in the Balkans is not over. We call on national authorities to resolve
remaining cases in their jurisdictions and to cooperate with one another and the UN Mechanism
for International Criminal Tribunals to that end. The ICTY demonstrated that we can hold
accountable those who commit the gravest of offenses. As it closes its doors, we also give notice
to perpetrators of atrocities anywhere in the world that the United States remains committed to
seeking accountability for their crimes.

* * * *

c. UN Mechanism for International Criminal Tribunals (“MICT”)

On October 18, 2017 U.S. Special Advisor Carlos Trujillo delivered remarks at a General
Assembly meeting on the report of the International Tribunal for Former Yugoslavia
since 1991 and the International Residual Mechanism for Criminal Tribunals. Mr.
Trujillo’s remarks follow and are available at https://usun.state.gov/remarks/8046.

As we look to the near horizon in December and see the coming closure of the International
Criminal Tribunal for the former Yugoslavia, the United States again extends its sincere
appreciation to President Meron, President Agius, and Prosecutor Brammertz for their ongoing
work to achieve justice for victims of the vicious atrocities committed in the former Yugoslavia.

It is especially important to be here today participating in this debate, as we continue to
face conflicts where serious crimes have been committed. We must continue to find ways to
support accountability for perpetrators of atrocities, and justice for the victims.

As we look to the closure of the ICTY in December, we remain as committed as ever to
the Tribunal, the independence of its work, and the successful transfer of functions to the
Mechanism for International Criminal Tribunals. The United States wishes to underscore that
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while the ICTY is successfully concluding its mandate, there remains much to do in the pursuit
of justice and reconciliation. We must now turn our focus on fulfilling national-level obligations
to resolve remaining war crimes cases, and we remain willing to support these efforts.

We applaud the ICTY for maintaining its completion schedule, on track to deliver
judgements by the end of November in its two remaining substantive cases. With respect to the
upcoming appeal judgment in the Prli¢ case against six former high-ranking officials from
Herceg-Bosna, we support the independence of the Tribunal to reach its decision.

For the case against Ratko Mladi¢, charged with 11 counts of genocide, crimes against
humanity, and violations of the laws and customs of war, we see it as a fitting bookend to the
work of the Tribunal, and yet another example for the world to see that eventually those alleged
to be responsible for atrocities will face justice.

Both of these cases, like all others, involve questions of individual criminality, and
should not be seen as trials of any one country.

The United States also commends the work, under the leadership of the President of the
ICTY, to hold legacy and closing events that can help ensure a long-lasting impact, particularly
in ongoing efforts at justice and reconciliation.

The United States remains concerned about the divisive nature of some statements by
some individuals in the region, which negatively impacts cooperation in the pursuit of justice for
war crimes committed in the former Yugoslavia. This is particularly true when individuals deny
or seek to revise the true record of crimes established by the ICTY. We should strive to
depoliticize the historical record, which can help prevent a repetition of such widespread
atrocities and create the space for technical experts to meet, share information, and work together
in various fora to resolve remaining cases.

The United States also remains concerned about the government of Serbia’s failure to
execute the arrest warrants for the two surviving individuals charged with contempt of court in
relation to witness intimidation in the case of Vojislav Seselj. We continue to encourage Serbia
to fulfill its obligations.

The International Residual Mechanism for Criminal Tribunals has also made notable
progress since we last convened here. From an administrative perspective, staff moved into new
premises in Arusha, Tanzania. Substantively, we recognize the continued focus on the
expeditious completion of trials and appeals.

The United States applauds the MICT’s efforts to assist national jurisdictions, such as by
processing requests to question detained persons and protected witnesses. We understand that
during the reporting period, the Office of the Prosecutor also answered 11 requests from member
states and one international organization regarding Rwanda, and 239 requests for assistance from
eight Member States and three international organizations in regards to the former Yugoslavia. In
addition, it conducted capacity-building activities with national authorities from Africa, Europe,
and Latin America. We are impressed with the range of assistance being provided while the
MICT simultaneously remains guided by the Security Council’s direction to remain a small and
efficient structure.

The Office of the Prosecutor continues efforts to locate and arrest eight remaining
fugitives, three of whom will be tried by the MICT — Félicien Kabuga, Protais Mpiranya, and
Augustin Bizimana; and five of whom will be transferred to Rwanda — Fulgence Kayishema,
Charles Sikubwabo, Aloys Ndimbati, Pheneas Munyarugarama, and Charles Ryandikayo. To
that end, we appreciate the Prosecutor’s review of tracking efforts and the development of
updated and concrete strategies for apprehending the remaining fugitives. This includes
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development of two task forces, one focused on Africa, and the other on Europe, bringing
together key national law enforcement authorities, as well as INTERPOL. We commend the
Prosecutor for undertaking this much-needed restructuring of the tracking team to ensure it has
the capacity to conduct the range of investigative activities needed to succeed in its mission.

The United States remains equally committed to these efforts. We continue to offer a
reward of up to $5 million each for information leading to the arrest or transfer of these eight
men, and stand ready to engage with the new task forces. We likewise call on all states,
especially those in the Great Lakes region, to cooperate with efforts to apprehend these fugitives.

Finally, I want to again highlight two of my earlier points. First, while the ICTY is
successfully concluding its mandate, the pursuit of justice and reconciliation remain priorities.
We now focus our attention on national-level obligations to resolve remaining war crimes cases.
Second, the work of both the MICT and ICTY remind us that in the face of horrific atrocities, we
can work together to hold perpetrators accountable and achieve a measure of justice for victims.

* * * *
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CHAPTER 4

Treaty Affairs

A. CONCLUSION, ENTRY INTO FORCE, AND RESERVATIONS

1. Treaties and International Agreements Generally

On December 13, 2017, Acting Legal Adviser Richard Visek testified before the U.S.
Senate Committee on Foreign Relations on five treaties under consideration by the
Committee: extradition treaties with Kosovo and Serbia; maritime boundary
delimitation treaties with Kiribati and the Federated States of Micronesia; and the UN
Convention on the Assignment of Receivables in International Trade. Excerpts follow
from Mr. Visek’s December 13, 2017 testimony.

The Administration appreciates the Committee’s prioritization of these treaties. Individually and
collectively, these treaties advance U.S. interests. The extradition treaties will enhance our ability
to combat transborder criminal activity. The maritime boundary treaties will improve our ability
to explore, benefit from, conserve, and manage the natural resources of our maritime areas. And
the Receivables Convention will help U.S. businesses gain access to capital. The Administration
supports each of these treaties, and urges the Senate to provide its advice and consent to their
ratification. During the remainder of my testimony, I will discuss the five treaties in additional
detail.
Extradition Treaties with Kosovo and Serbia

The two extradition treaties pending before the Committee will update our existing treaty
relationships with two important law enforcement partners—Kosovo and Serbia. The continuing
growth in transborder crime, including terrorism, other forms of violent crime, drug trafficking,
cybercrime, and the laundering of the proceeds of criminal activity, underscores the need for
increased international law enforcement cooperation. Extradition treaties are essential tools in
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that effort. The U.S. extradition relationships with Kosovo and Serbia are currently governed by
the Treaty Between the United States of America and the Kingdom of Servia for the Mutual
Extradition of Fugitives from Justice, signed on October 25, 1901 (“the 1901 Treaty”). We have
found that this treaty is not as effective as the modern treaties we have in force with other
countries in ensuring that fugitives may be brought to justice. The two treaties now before the
Committee would establish modern extradition relationships with both countries, thereby
allowing us to engage in closer and more effective law enforcement cooperation. Replacing
outdated extradition treaties with modern ones (as well as negotiating extradition treaties with
new partners where appropriate) is necessary to create a seamless web of mutual obligations to
facilitate the prompt location, arrest and extradition of international fugitives. As a result, these
treaties are an important part of the Administration’s efforts to ensure that those who commit
crimes against American victims will face justice in the United States.

Both new treaties contain several important provisions that will substantially serve our
law enforcement objectives:

First, these treaties define extraditable offenses to include conduct that is punishable by
imprisonment or deprivation of liberty for a period of one year or more in both states. This is the
so-called “dual criminality” approach. Our older treaties, including the 1901 Treaty, provide for
extradition only for offenses appearing on a list contained in the instrument. The problem with
this approach is that, as time passes, the lists grow increasingly out of date. The dual criminality
approach eliminates the need to renegotiate treaties to cover new offenses in instances in which
both states pass laws to address new types of criminal activity. By way of illustration, so called
“list Treaties” from the beginning of the 20th century do not cover various forms of cybercrime
or money laundering. The new treaties with Kosovo and Serbia would fix this problem.

Second, these treaties address one of the most difficult and important issues in our
extradition treaty negotiations—the extradition of nationals. As a matter of long-standing policy,
the U.S. Government extradites United States nationals and strongly encourages other countries
to extradite their nationals. Both of the treaties before the Committee contemplate the
unrestricted extradition of nationals by providing that nationality is not a basis for denying
extradition. This provision is particularly important in the context of Kosovo and Serbia because
of certain provisions in their domestic law. Kosovo’s Supreme Court has ruled that its new
constitution only permits the extradition of Kosovo nationals where required by international
agreement. Kosovo has been clear that this provision in the treaty will overcome that obstacle,
allowing them to extradite their nationals to the United States. Similarly, Serbia has domestic
legislation that also permits extradition of nationals only pursuant to an obligation of a treaty to
which Serbia is a party. Similarly, they have been clear that the provision on extradition of
nationals in the new treaty overcomes this obstacle.

Third, the treaties include a modern “political offense” exception that states that
extradition shall not be granted if the offense for which extradition is requested is a political
offense, but establishes a number of categories of offenses that shall not be considered political
offenses. These categories of offenses cover a range of violent crimes, including murder,
kidnapping and hostage taking, and the use of various kinds of explosive devices. These
categories of offenses, which did not exist in earlier extradition treaties, constitute exceptions to
the political offense exception and align with a major longstanding priority of the United States
to ensure that an overbroad definition of “political offense” does not impede the extradition of
terrorists.
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Fourth, unlike the 1901 Treaty, these new treaties contain a provision that permits the
temporary surrender of a fugitive to the Requesting State when that person is facing prosecution
for, or serving a sentence on, charges within the Requested State. This provision can be
important to the Requesting State (and in some cases the fugitive) so that, for example:

(1) charges pending against the person can be resolved earlier while evidence is fresh, or
(2) where the person sought is part of a criminal enterprise, he can be made available for
assistance in the investigation and prosecution of other participants in the enterprise.

Fifth, both of these treaties incorporate a number of procedural improvements over the
1901 Treaty, including direct transmission of provisional arrest requests through Justice
Department channels, waiver and consent to extradition, and clear statements of the required
materials to be included in a formal extradition request.

For all these reasons, U.S. ratification of the extradition treaties with Kosovo and Serbia
will help us and our colleagues at the Justice Department further develop two important law
enforcement relationships and advance our objective of combatting transnational crime.
Maritime Boundary Treaties with Kiribati and the Federated States of Micronesia

In an area where more than one country has maritime entitlements under international
law, maritime boundaries are needed to clarify where each country may exercise its sovereignty,
sovereign rights, and jurisdiction as a coastal State. In this connection, it is often noted that
“good fences make good neighbors.” Delimited boundaries also provide legal certainty that
enhances our ability to explore, benefit from, conserve, and manage the natural resources of our
maritime areas, including with respect to our fisheries. Resolving the outstanding maritime
boundaries of the United States around the world remains an ongoing project, with about a dozen
such boundaries yet to be fully agreed with our neighbors.

These two treaties delimit the exclusive economic zone (or “EEZ”) and continental shelf
between the United States and Kiribati, and between the United States and the Federated States
of Micronesia (FSM), on the basis of equidistance. (Every point on an equidistance line is equal
in distance from the nearest point on the coastline of each country.) This approach is wholly in
line with international law and practice, and moreover serves to formalize the longstanding status
quo regarding each side’s asserted rights and jurisdiction in these maritime areas. Accordingly,
with appropriate technical adjustments, each treaty formalizes boundaries that have been
informally adhered to by the Parties, and that are very similar to the existing limit lines of the
EEZ asserted by the United States for decades and published in the Federal Register. Because of
improved calculation methodologies and minor coastline changes, the four new maritime
boundaries in these two treaties will result in a small net gain, primarily with respect to the
Kiribati boundaries, of United States EEZ and continental shelf area relative to the existing limit
lines of our EEZ.

The treaty with FSM establishes a single maritime boundary between Guam and several
FSM islands. The boundary is approximately 447 nautical miles with 16 turning and terminal
points. The treaty with Kiribati establishes three maritime boundaries in the Pacific with respect
to the EEZ and continental shelf generated by various Kiribati islands and by each of the U.S.
islands of Palmyra Atoll, Kingman Reef, Jarvis Island, and Baker Island. Specifically, the treaty
with Kiribati defines three distinct boundary lines: for the boundary line between the United
States’ Baker Island and the Kiribati Phoenix Islands group, six points are connected by geodesic
lines that measure 332 nautical miles in total; for the boundary line between the United States’
Jarvis Island and the Kiribati Line Islands group, ten points are connected by geodesic lines that
measure 548 nautical miles in total; and for the boundary line between the U.S. islands of
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Palmyra Atoll and Kingman Reef and the Kiribati Line Islands group, five points are connected
by geodesic lines that measure 383 nautical miles in total.

The form and content of the two treaties are very similar to each other, and to previous
maritime boundary treaties between the United States and other Pacific island countries that have
entered into force after receiving the Senate’s advice and consent. Each of the two treaties
consists of seven articles, which set out the purpose of each treaty; the technical parameters; the
geographic location of the boundary lines; standard language indicating the agreement of the
Parties that, on the opposite side of each maritime boundary, each Party will not “claim or
exercise for any purpose sovereignty, sovereign rights, or jurisdiction with respect to the waters
or seabed or subsoil”; a clause that the establishment of the boundaries will not affect or
prejudice either side’s position with respect to the rules of international law relating to the law of
the sea; a provision for dispute settlement by negotiation or other peaceful means agreed upon by
the Parties; and a provision that entry into force would follow an exchange of notes indicating
that each side has completed its internal procedures. For the purpose of illustration only, the
boundaries are depicted on maps attached to the treaties.

The treaties do not limit how we may choose to manage, conserve, explore, or develop
the U.S. EEZ and continental shelf consistent with international law; they merely clarify the
geographic scope of our sovereign rights and jurisdiction consistent with international law and
with longstanding unilateral U.S. practice, and they reinforce other countries’ recognition of the
U.S. EEZ and continental shelf entitlements around the U.S. islands in question.

United Nations Convention on the Assignment of Receivables in International Trade

The United Nations Convention on the Assignment of Receivables in International Trade
establishes uniform international rules governing a form of financing widely used in the United
States involving the assignment of receivables. Expanded access to receivables financing in
international trade, which the Convention would promote, will provide American businesses an
additional source of capital at no cost to the U.S. taxpayer and require no material change to
existing U.S. laws. This should particularly benefit small and medium-sized businesses that use
receivables financing.

The Convention, which is largely based on U.S. law, provides modern, uniform rules for
transactions in which businesses either sell their rights to payments from their customers (known
as “receivables”) to a bank or other financial institution, or use their rights to these payments as
collateral for a loan from a lender (the businesses selling or using their receivables as collateral
are referred to as “assignors” and buyers and lenders are referred to as “assignees’). Such
transactions enable businesses to obtain greater access to credit at lower cost and thereby expand
their operations.

These so-called “assignments of receivables” transactions are well established in the
United States as a method of obtaining low-cost credit, and are governed by Article 9 of the
Uniform Commercial Code (UCC), which has been adopted by all U.S. States and the District of
Columbia, Puerto Rico, and the Virgin Islands. The Convention provides economically-useful
rules for cross-border transactions involving receivables typically generated in the exchange of
goods or services for payment and from other commercial transactions.

The assignment of these types of receivables is common and relatively easy to effect in
the United States when only domestic assignors and domestic receivables are involved. When
these transactions cross international boundaries, however, determining whether U.S. law or the
law of another country applies is fraught with uncertainty—not only as to which country’s laws
apply but also the nature of those laws. In addition, even if one can determine which country’s
laws apply and what those laws say, those laws may not be very helpful for receivables
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financing. The Convention addresses both aspects of these problems—the conflict of laws
problem and substantive legal rules problem.

1. The Key Conflict of Laws Provision

The Convention governs assignments of receivables that have an international dimension.
In particular, the Convention applies both to assignments of receivables when the assignor and
the debtor on the receivables (“account debtor” for U.S. law purposes) are located in different
countries and to the assignment of receivables when the assignor and the assignee of the
receivables are located in different countries. In either case, without the benefit of the
Convention, the fact that the transaction involves more than one country creates uncertainty as to
which country’s substantive law governs because the conflict of laws rules that would determine
the answer vary significantly from one country to another. Even after determining which
country’s law governs, one must determine what that law is and how it applies to the transaction.
This uncertainty adds significant risk to these international transactions, making credit based on
them harder to obtain and more costly.

One of the most important aspects of the Convention is Article 22, which sets forth a
clear rule as to which country’s substantive law governs the priority of an assignee’s interest in
receivables as against competing claimants. Competing claimants may include other assignees of
the same receivable, creditors of the assignor who have obtained rights in the receivable, or a
bankruptcy trustee of the assignor. Article 22 provides that the law of the country in which the
assignor of the receivable is located governs the priority of the assignment against competing
claimants. This is critically important because assignees are unlikely to enter into receivables
financing transactions on favorable credit terms if there is uncertainty as to the priority of their
claim to the receivables.

2. Substantive Rules Governing the Assignment of Receivables

In addition to the conflict of laws rule, the Convention also provides a set of clear
substantive rules governing important aspects of receivables financing, including practices that
facilitate receivables financing and provide for a predictable resolution of issues that follows the
general approach of UCC Article 9. Those Convention rules would override limitations in effect
in many countries that restrict the usefulness of receivables financing (but not United States law
under UCC Article 9, because the Convention rules are largely consistent with UCC Atrticle 9).
For example, Article 8 of the Convention, consistent with UCC Article 9, makes effective (1) the
assignment of existing and future receivables to secure current and future advances, (2) the bulk
assignment of receivables, and (3) the assignment of partial and undivided interests in
receivables even if a country’s internal law (unlike the United States) would otherwise restrict
these transactions. It also reduces the need for excessive formality and documentation costs by
permitting the receivables that are assigned to be described generally in the contract of
assignment, which is consistent with UCC Article 9.

For assignments within the scope of the Convention, Article 9 of the Convention, like
Article 9 of the UCC, overrides certain contractual limitations on assignments of trade
receivables. Consistent with UCC Article 9, the treaty provides that the assignment of such a
receivable is effective notwithstanding any agreement between the account debtor (i.e. the debtor
on the receivable) and the assignor (i.e. the account debtor’s creditor) limiting the assignor’s
right to assign that receivable. This provision is particularly useful in transactions in which a
business assigns a large number of its receivables created under a number of transactions because
it avoids the otherwise hefty costs of the lender examining each contract creating a receivable to
see if the contract limits assignment of the receivable.
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The Convention also sets out certain rights and obligations of the assignor and assignee
that flow from the assignment of the receivables. For example, under Article 13, the assignee
may notify the debtor and request payment. Article 14 sets out the assignee’s right as against the
assignor to proceeds of receivables (such as cash payments when the receivable has been
collected).

Because the Convention contains rules reflecting modern receivables financing practices
consistent with those in UCC Article 9, widespread ratification of the Convention will help
countries outside the United States modernize their receivables financing laws and enable this
type of access to credit for companies engaged in cross-border trade without causing disruption
to businesses in the United States that rely on, and have mastered, the rules in UCC Avrticle 9.

3. Relationship to U.S. Law

There is a strong correspondence between the Convention and U.S. law. Negotiation of
the Convention was supported by the leadership of the Uniform Law Commission (ULC) and
members of the American Law Institute (ALI) (the ULC’s partner in developing the UCC).
Members of both organizations participated in the U.S. delegation to the United Nations
Commission on International Trade (UNCITRAL) as the Convention was being negotiated. In
fact, the timing of the Convention coincided with the domestic revision of UCC Article 9, and
many of the participants in the U.S. law reform project also participated in the preparation of the
Convention.

After the Convention was adopted, a ULC Committee, along with experts from the AL,
reviewed the Convention for the purpose of determining its suitability for ratification by the
United States. They issued a committee report, which was approved by the ULC, proposing
formulations for declarations and understandings, aimed at assuring consistency with practice
under UCC Article 9 and facilitating application of the Convention in the United States.

As reflected in the treaty transmittal package, the executive branch has proposed
declarations and understandings to accompany the Senate’s advice and consent to the
Convention. These proposed declarations and understandings are consistent with the
recommendations of the ULC and ALI committee of experts. They would provide additional
clarity about how the United States will implement the Convention domestically and facilitate its
application in a manner consistent with existing practice in the United States under UCC Article
9. Proposed understandings address the scope of the Convention (including its inapplicability to
securities and to rights other than contractual rights to payment under intellectual property
licenses), the ability of states to provide additional rights to an assignee with respect to the
proceeds of a receivable beyond the minimum level of rights required by the Convention, and the
meanings of certain terms used in the Convention. Proposed declarations address how the
Convention will apply in the context of certain insolvency proceedings, how it will apply to
certain contracts entered into by governmental entities or other entities constituted for a public
purpose, and rules for determining which U.S. state laws will apply in circumstances where the
Convention requires reference to applicable U.S. law. In addition, a proposed declaration
provides that the United States will not be bound by optional provisions of the Convention
addressing choice of law rules. These proposed understandings and declarations are discussed in
detail in the treaty transmittal package.
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The treaty would be self-executing, which is consistent with the recommendation of the
ULC Committee. There is no need for federal or state implementing legislation. Ratification of
the Convention would not change U.S. practice in this area in any material respect. The
Convention’s rules are largely based on U.S. law and will produce substantially the same results
as those under the UCC Article 9.

4. Benefits of U.S. Ratification

Widespread ratification of the Convention would help businesses in the United States
gain access to capital to conduct international trade. The importance of these benefits is
underscored by the support the Convention has received from the U.S. business community.
Industry associations that have written to the Committee to express their support for the
Convention include the Financial Services Roundtable, the U.S. Chamber of Commerce, the
Bankers Association for Trade and Finance, the Commercial Finance Association, the
Equipment Leasing and Finance Association, and the U.S. Council for International Business.
The American Bar Association and the Uniform Law Commission have also expressed their
support for the Convention.

Because the Convention is based on U.S. law, and because of the leading role the United
States has played in receivables financing, other countries will be less likely to join the
Convention if the United States declines to ratify it. Currently, one country—Liberia—has
ratified the Convention. Five countries must ratify it in order for it to enter into force. U.S.
ratification could have a particularly important leadership impact in this regard. There are
currently a number of regional initiatives underway focused on reforming the law of secured
transactions, including in Latin America, Africa, and the Asia-Pacific region. Expanded
ratification of the Convention in the near term has the potential to influence these initiatives and
to expand the acceptance and use of the Convention’s framework for receivables financing in
these regions. In addition, the European Union (EU) is currently involved in an effort to develop
an internal legal framework concerning the law applicable to third party effects of the assignment
of receivables. While there is significant support in the EU for the approach taken in the
Convention (and thus under U.S. law), there is also some support for alternative choice of law
rules in some cases that would be inconsistent with the Convention and would thus introduce
uncertainty into receivables financing governed by the alternative rules. U.S. ratification could
helpfully influence the EU process to ensure that the framework adopted is consistent with the
Convention (and therefore U.S. law).

In summary, ratification of the Convention is an important step to providing American
businesses a significant additional source of capital at no cost to the U.S. taxpayer and no
material change to existing U.S. laws. These benefits will be particularly important for small and
medium sized businesses that use receivables financing. Widespread ratification of the
Convention would give American businesses an additional advantage in international
transactions as the Convention mirrors American law and practices.

* * * *

Deputy Assistant Attorney General for the Criminal Division Bruce Swartz also
testified before the Committee at the hearing on treaties on December 13, 2017 with
respect to the two extradition treaties under consideration. Mr. Swartz’s testimony is
excerpted below.
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Mr. Chairman and members of the Committee, | am pleased to appear before you today to
present the views of the Department of Justice on extradition treaties between the United States
and the Republics of Kosovo and Serbia. These historic treaties directly advance the interests of
the United States in fighting terrorism and transnational crime.

At the outset, | wish to note that the decision to proceed with the negotiation of law
enforcement treaties such as these is made jointly by the Departments of State and Justice, after
careful consideration of our international law enforcement priorities. The Departments of Justice
and State also participated together in the negotiation of each of these treaties. Accordingly, we
join the Department of State today in urging the Committee to report favorably to the Senate and
recommend its advice and consent to ratification.

The Departments of Justice and State have prepared and submitted to the Committee
detailed analyses of the extradition treaties in the Letter of Submittal. In my testimony today, |
will concentrate on why these updated extradition treaties are important instruments for United
States law enforcement agencies engaged in investigating and prosecuting terrorism and other
serious criminal offenses.

The U.S.-Republic of Kosovo Extradition Agreement

At the outset, | must note for this Committee that the United States and Kosovo currently
operate under the 1901 extradition treaty between the United States and the Kingdom of Servia.
Kosovo is treated as a successor state under that instrument. The “list” treaty is antiquated and
limited, and is not suitable for meeting 21st Century law enforcement challenges. I will further
elaborate on this point later in my testimony.

Pursuant to a June 1999 United Nations Security Council resolution, the UN established
an international civil and security presence in Kosovo, the UN Interim Administrative Mission in
Kosovo (UNMIK), which still exists today. In September 2012, international supervision ended,
and Kosovo became responsible for its own governance. While an UNMIK team had been
handling prosecutions in Kosovo, the Kosovars have now assumed most of this responsibility.
Despite being relatively new, Kosovar prosecutors are competent, establishing fair jurisprudence,
and observing fundamental due process.

To fully empower both Kosovar and U.S. law enforcement officials with the tools that
they need to combat global crime, a new extradition treaty is necessary. The Extradition Treaty
before this Committee includes both substantive and procedural “improvements” from the 1901
treaty. Allow me now to highlight a few of these critical improvements.

Substantive Improvements

The Extradition Treaty before this Committee contains new substantive provisions that
did not exist in the 1901 extradition treaty. Perhaps most importantly, the new Extradition Treaty
accommodates the requirements of the Kosovar constitution to permit extradition of nationals.
The Kosovo Supreme Court has ruled that citizens of Kosovo cannot be extradited under the
language of the 1901 treaty, because the treaty provides that neither country is bound to extradite
its nationals, and the Kosovo constitution prohibits the extradition of nationals in the absence of
a bilateral extradition treaty requiring such extraditions. As a consequence, in recent years,
Kosovo denied a U.S. extradition request where the U.S. sought a fugitive for murder. The denial
was premised on the fugitive’s Kosovo citizenship. Under the new Extradition Treaty,
extradition can no longer be refused solely on the basis of the nationality of the person sought.
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Moreover, the new Extradition Treaty not only allows for the extradition of nationals, but
expands the types of crimes for which extradition can be sought. While the existing 1901
extradition treaty defines extraditable offenses by reference to a list of crimes enumerated in the
treaty itself, the treaty before this Committee reflects the reality that crimes have become
increasingly complex over the last century. A “list treaty” may present limits to extradition for
newly emerging forms of criminality that the United States has a strong interest in pursuing, such
as cybercrime and environmental offenses. The new Extradition Treaty will replace the old list of
offenses with a modern “dual criminality” provision. This means that the obligation to extradite
applies to all offenses that are punishable in both countries by a minimum term of imprisonment
of more than one year. This is a critical improvement, since extradition will be possible in the
future with respect to the broadest possible range of serious offenses, without the need to
repeatedly update treaties as new forms of criminality are recognized.

This expansive provision is material to our extradition requests for extraterritorial
offenses. For the United States, extraterritorial jurisdiction is important in two areas of particular
concern: drug trafficking and terrorism. Under the 1901 treaty, Kosovo recently denied our
extradition request for a fugitive wanted for prosecution on charges of providing material support
for terrorism—nhaving facilitated the travel of foreign fighters—although communicating from
Kosovo with other facilitators via the Internet. The Supreme Court of Kosovo held that the
language of the 1901 extradition treaty did not provide for extradition of a person for a crime
committed in the requested state. Under the new Extradition Treaty, Kosovo will no longer be
able to deny our extradition requests on the sole basis that a criminal act occurred in Kosovo, not
in the United States.

Furthermore, the new Extradition Treaty ensures that the only applicable statute of
limitations is that of the country making the extradition request. Accordingly, this provision
ensures that the U.S. prosecutors will maintain procedural control over the viability of their
cases, rather than being at the mercy of foreign statutes of limitations.

Procedural Improvements

In addition to the substantive improvements, the Extradition Treaty before this
Committee includes procedural enhancements, which streamline the extradition process. For
example, the Treaty contains a “temporary surrender” provision, which allows a person found
extraditable, but already in custody abroad for another criminal charge, to be temporarily
surrendered for purposes of trial. Absent temporary surrender provisions, we face the problem of
delaying the fugitive’s surrender, sometimes for many years, while the fugitive serves out a
sentence in another country. As a result, during this time, the U.S. case against the fugitive
becomes stale, and the victims are delayed justice for the crimes committed against them.

Further, the Extradition Treaty also allows the fugitive to waive extradition, or otherwise
agree to immediate surrender, thereby substantially speeding up the fugitive’s return in
uncontested cases. The Treaty also streamlines the channels for seeking “provisional arrest”—the
process by which a fugitive can be immediately detained while documents in support of
extradition are prepared, translated, and submitted through the diplomatic channel—and the
procedures for supplementing an extradition request that already has been presented to the
requested country.

Together, the procedural and substantive improvements to the Extradition Treaty will
ensure that U.S. prosecutors and law enforcement officials are better positioned to combat crime
in an ever globally integrated and interdependent world.
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The U.S.-Republic of Serbia Extradition Agreement

The United States and Serbia also operate pursuant to the same 1901 extradition treaty
between the United States and the Kingdom of Servia.

However, unlike Kosovo, as applied to Serbia, the 1901 treaty is augmented by the
extradition provisions applicable under multilateral conventions to which Serbia and the United
States are parties. As a practical matter, this permits both countries to extradite fugitives for a
broader scope of conduct apart from the enumerated list of crimes in the 1901 treaty. For
example, both countries are party to the United Nations Transnational Organized Crime
Convention, the UN Convention against Corruption, and the 1988 Vienna Drug Convention, all
of which serve to augment the provisions in existing bilateral extradition treaties.

Nevertheless, none of these multilateral treaties addresses one of the most important
aspects of modern extradition practice: allowing for the extradition of nationals. In contrast,
much like the proposed U.S.-Kosovo Extradition Treaty, the U.S.-Serbia Extradition Treaty
before this Committee, allows for the extradition of nationals.

Furthermore, unless the U.S. and Serbia become parties to an exhaustive list of
multilateral conventions that cover every possible crime, we leave ourselves vulnerable to the
possibility of gaps. The U.S.-Serbia Extradition Treaty before this Committee minimizes the
possibility of these gaps. As is found in the proposed U.S.-Kosovo Extradition Treaty, the U.S.-
Serbia Treaty under consideration includes a “dual criminality” provision, which allows
extradition with regards to all offenses that are punishable in both countries by a minimum term
of imprisonment of more than one year.

In addition to the provision which allows extradition of nationals, and the inclusion of the
critical “dual criminality” method, the U.S.-Serbia Extradition Treaty before this Committee
includes all of the substantive and procedural improvements as contained in the proposed U.S.-
Kosovo Extradition Treaty.

Conclusion

In conclusion, Mr. Chairman, we appreciate the Committee’s support in our efforts to
strengthen the framework of treaties that assist us in combatting international crime. For the
Department of Justice, modern extradition treaties are particularly critical law enforcement tools.
To the extent that we can update our existing agreements in a way that enables cooperation to be
more efficient and effective, we are advancing the protection of our citizens. Accordingly, we
join the State Department in urging the prompt and favorable consideration of these law
enforcement treaties. | would be pleased to respond to any questions the Committee may have.

2. ILC Work on the Law of Treaties

See Chapter 7 of this Digest for U.S. remarks at the General Assembly Sixth Committee
meeting on the work of the International Law Commission (“ILC”) at its 69" session,
which include discussion of the topic of provisional application of treaties.

On October 20, 2017, U.S. Minister Counselor to the UN Mark Simonoff
addressed a Sixth Committee meeting on the effects of armed conflicts on treaties and
in particular what should be done with the ILC's draft articles on the subject. Mr.
Simonoff’s remarks are excerpted below and available at
https://usun.state.gov/remarks/8045.
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The United States once again extends its congratulations to the International Law Commission,
ILC, for completing, in 2011, its work on the draft articles and commentaries on the effects of
armed conflicts on treaties. As the United States has noted previously, the draft articles reflect
the continuity of treaty obligations during armed conflict when reasonable, take into account
particular military necessities, and provide practical guidance to states by identifying factors
relevant to determining whether a treaty should remain in effect in the event of armed conflict.

The Sixth Committee and the General Assembly have considered the future of these draft
articles on several occasions. In December 2011, the General Assembly in resolution 66/99 took
note of and commended to the attention of governments the draft articles contained in the annex
to that resolution, without prejudice to the question of future adoption of the draft articles or
other appropriate action. Three years later, in resolution 69/125, the General Assembly again
commended the draft articles to the attention of governments, also without prejudice to future
action on them.

It has been and remains the United States’ view that the draft articles are best used as a
resource that states may consider when determining the effect of particular armed conflicts on
particular treaties. Moreover, in light of our continued concerns about aspects of the draft
articles, we do not support the elaboration of a convention on this topic. For example, we
continue to have concerns about the definition of “armed conflict” in draft article 2(b). Rather
than defining the term, the better approach would have been to make clear that armed conflict
refers to the set of conflicts covered by common articles 2 and 3 of the 1949 Geneva
Conventions (i.e., international and non-international armed conflicts), which enjoy nearly
universal acceptance among States. Additionally, with respect to draft article 15, we do not
believe that it should be interpreted to suggest that illegal uses of force that fall short of
aggression would necessarily be exempt from this provision.

The United States believes the action of the General Assembly in 2011 and again in 2014
commending the draft articles to the attention of governments with no further action was the
right course. We continue to believe that no further action with regard to the draft articles is
necessary.

B. LITIGATION INVOLVING TREATY LAW ISSUES

1. Water Splash: Hague Service Convention

See Chapter 15 for discussion of the Water Splash case, involving interpretation of the
Hague Service Convention.

2. Republic of the Marshall Islands: Litigation Alleging Breach of Non-Proliferation Treaty

In Republic of the Marshall Islands v. United States, No. 15-15636, the Republic of the
Marshall Islands alleged that the United States was in breach of Article VI of the Non-
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Proliferation Treaty (“NPT”). As discussed in Digest 2016 at 872, the district court
dismissed the case. On July 31,2017, the Court of Appeals for the Ninth Circuit issued its
decision, affirming the dismissal, among other reasons, because Article VI is non-self-
executing and therefore not enforceable in federal court. Excerpts follow from the
decision (with footnotes omitted).

This is not your average treaty case. Unlike the typical treaty-enforcement actions brought by
private individuals, this case involves one state party seeking to enforce its treaty rights in the
domestic court of another state party. This unorthodox effort fails because the claims are
nonjusticiable.

Whether examined under the rubric of treaty self-execution, the redressability prong of
standing, or the political question doctrine, the analysis stems from the same separation-of-
powers principle—enforcement of this treaty provision is not committed to the judicial branch.
Although these are distinct doctrines for addressing treaty enforcement, there is significant
overlap. For example, considerations applicable to self-execution, such as whether the judiciary
is the appropriate branch for direct enforcement, also play out in the standing and political
question analysis. ... As the Supreme Court explained long ago, a treaty will often “depend[] for
the enforcement of its provisions on the interest and the honor of governments which are parties
to it.” Head Money Cases, 112 U.S. 580, 598 (1884). If a state party breaches a non-self-
executing treaty provision, “its infraction becomes the subject of international negotiations and
reclamations,” and “the judicial courts have nothing to do and can give no redress.” Id.

. Self-Executing Treaties

A. The Doctrine of Self-Execution

Much ink has been spilled on the question of treaty self-execution, which has been called
“one of the most confounding in treaty law.” United States v. Postal, 589 F.2d 862, 876 (5th Cir.
1979). In simple terms, a self- executing treaty is one that is judicially enforceable upon
ratification. In contrast, a non-self-executing treaty requires congressional action via
implementing legislation or, in some cases, is addressed to the executive branch.

Nearly a decade ago, the Supreme Court finally brought some clarity to this issue in
Medellin v. Texas, noting that the “Court has long recognized the distinction between treaties that
automatically have effect as domestic law, and those that—while they constitute international
law commitments—do not by themselves function as binding federal law” enforceable in
domestic courts. 552 U.S. 491, 504 (2008); see also Bond v. United States, 134 S. Ct. 2077, 2084
(2014) (recognizing that the Convention on Chemical Weapons “creates obligations only for
State Parties and ‘does not by itself give rise to domestically enforceable federal law’” (quoting
Medellin, 552 U.S. at 505 n.2)).

The Supremacy Clause establishes the legal status of all treaties: they are the supreme
law of the land, on equal footing with the Constitution and federal statutes. See U.S. Const. art.
VI, cl. 2. But this elevated status does not answer the question whether a treaty may be enforced
in domestic courts. See United States v. Alvarez-Machain, 504 U.S. 655, 667 (1992). Indeed,
“[t]he key is to recognize that the question whether a treaty is supreme law is separate from the
question whether its provisions create a rule of decision (meaning a rule capable of resolving
disputes) for U.S. Courts.” Michael D. Ramsey, A Textual Approach to Treaty Non-Self-
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Execution, 2015 BYU L. Rev. 1639, 1648 (2016). The Marshall Islands conflates these two
issues, arguing that “precedent confirms it ‘is emphatically the duty’ of the federal courts to
interpret the [Treaty], and, because it is a valid law, the Executive ‘must’ be ordered to comply
with it.” This approach skims over the fundamental and threshold inquiry of whether the Treaty
is self-executing.

The very idea of non-self-execution might at first seem inimical to both Article 111 and
the Supremacy Clause, which unite to extend “[t]he judicial Power ... to all Cases ... arising
under ... Treaties,” U.S. Const. art. III, § 2, cl. 1, and to make “all Treaties ... the supreme Law
of the Land,” id. art. VI, cl. 2. “[B]ut the power to enforce the law of the land was
constitutionally allocated to the courts only in ‘cases of a Judiciary nature.”” Carlos Manuel
Vazquez, The Four Doctrines of Self-Executing Treaties, 89 Am. J. Int’l L. 695, 713 (1995)
(quoting 2 Records of the Federal Convention of 1787, at 430 (Max Farrand ed., rev. ed. 1966))
(emphasis added). Claims seeking to enforce non-self-executing treaties are thus nonjusticiable
precisely because their resolution would exceed the court’s “judicial Power.” See U.S. Const. art.
i, § 1.

At its core, the question of self-execution addresses whether a treaty provision is directly
enforceable in domestic courts. Cornejo v. Cty. of San Diego, 504 F.3d 853, 856 (9th Cir. 2007);
Restatement (Fourth) of the Foreign Relations Law of the United States: Treaties § 110 cmt. b
(Am. Law Inst., Tentative Draft No. 2, 2017) (draft approved at Annual Meeting on May 22,
2017) (“Restatement”) (“When a treaty provision is invoked as a rule of decision in a judicial
proceeding, the self-execution inquiry focuses on whether the provision is directly enforceable in
court.”). When courts are asked to enforce a treaty provision, they must determine whether the
provision “addresses itself to the political, not the judicial department.” Foster v. Neilson, 27
U.S. (2 Pet.) 253, 314 (1829) (Marshall, C.J.), overruled on other grounds by United States v.
Percheman, 32 U.S. (7 Pet.) 51 (1833). Only if the provision serves as a “directive to domestic
courts” may the judiciary enter the fray to enforce it. Medellin, 552 U.S. at 508. By contrast, “[a]
treaty that is not self-executing . . . is not enforceable in the courts at the behest of anyone,
presumably including other nations.” Carlos Manuel Vazquez, Laughing at Treaties, 99 Colum.
L. Rev. 2154, 2179 n.96 (1999).

Because non-self-executing treaty provisions are not judicially enforceable, claims
seeking to enforce them are nonjusticiable.

B. Article VI is Non-Self-Executing

“The interpretation of a treaty, like the interpretation of a statute, begins with its text.”
Medellin, 552 U.S. at 506. We may also look to “the negotiation and drafting history of the treaty
as well as ‘the postratification understanding’ of signatory nations” as “aids to . . .
interpretation.” 1d. at 507 (citation omitted). This text-focused approach helps answer the
ultimate self-execution question: whether the treaty provision is directly enforceable in domestic
courts.

Various textual considerations guide our inquiry, depending on the nature of the
provision. Apart from the Supreme Court’s reference to “aids to . . . interpretation,” there is no
laundry list of factors to consider. See id. (citation omitted). Rather, courts have gleaned
interpretive clues from the text and context of treaties. See Air France v. Saks, 470 U.S. 392, 397
(1985) (examining “the context in which the written words are used” when construing a treaty).
In addition, the recently adopted Restatement lays out “relevant considerations” for evaluation.
Some treaties reveal their self-execution by expressly calling for direct judicial enforcement. The
Warsaw Convention, which addresses international air travel, provides a well-recognized
example. See Convention for the Unification of Certain Rules Relating to International Carriage
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by Air art. 28, opened for signature Oct. 12, 1929, 49 Stat. 3000, 137 L.N.T.S. 11 (specifying
how and where an “action for damages” may be brought against air carriers). Because self-
execution is not always so explicit, we also assess whether the treaty’s text indicates that the
provision would have immediate effect or instead anticipates future action by a political branch.
See Doe v. Holder, 763 F.3d 251, 255 (2d Cir. 2014). Future-oriented provisions are often non-
self-executing because they require another branch to take action within its discretion to
implement or honor the treaty obligation. See, e.g., Sanjaa v. Sessions, — F.3d —, — (9th Cir.
2017); Diggs v. Richardson, 555 F.2d 848, 851 (D.C. Cir. 1976). Another consideration is
whether the treaty provision fails to provide a rule of decision for courts because it contains
indeterminate, vague, or aspirational language. See Doe, 763 F.3d at 255. Lastly, we must be
wary of textual interpretations that would have the judiciary exercise powers constitutionally
assigned to another branch; thus, we look for indications of the President’s and the Senate’s
intentions regarding self-execution. See Medellin, 552 U.S. at 517, 519, 521. To assist with this
textual analysis, we may look to evidence of how the treaty’s enforceability was understood both
before and after ratification. 1d. at 507.

Article V1 has all the trappings of a non-self-executing treaty provision. The Treaty’s text
does not explicitly call for direct judicial enforcement of Article VI, and nothing in Article VI
suggests that it “was designed to have immediate effect” in domestic courts. See Restatement
8 110(2). Under Article VI, the United States “undertakes to pursue” future negotiations on
“effective measures” to end “the nuclear arms race at an early date” and ultimately “on a treaty
on general and complete disarmament.” This provision is a prime example of language that
offers no “directive to domestic courts” and instead calls for future action by a political branch.
See Medellin, 552 U.S. at 508.

Foremost, Article VI is addressed to the executive, urging further steps only the executive
can take—negotiation with other nations. Even the Marshall Islands appears to recognize as
much, admitting that “[t]he text of Article VI placed a legal obligation upon the Executive
running to” other Treaty parties. Article VI is also addressed implicitly to the Senate because it
calls for “a treaty on general and complete disarmament,” which would, under the Constitution,
require both the President’s signature and the Senate’s consent. See U.S. Const. art. 11, § 2, cl. 2
(providing that the President “shall have Power, by and with the Advice and Consent of the
Senate, to make Treaties, provided two thirds of the Senators present concur”). In context,
Article VI's use of the phrase “undertakes to pursue,” like the phrase “undertakes to comply” in
Medellin, is “a commitment on the part of [the Treaty parties] to take future action through their
political branches.” See 552 U.S. at 508 (citation omitted).

Even if Article VI in some sense created an imminent obligation to negotiate in good
faith, the essential details of the negotiations—their time, their place, their nature—was
unspecified upon ratification. Thus, the provision is “framed as a promise of future action by the
member nations.” Fujii v. California, 242 P.2d 617, 622 (Cal. 1952). That Article VI also calls
for satisfactory results “at an early date”— textbook “language of futurity,” see Robertson v.
Gen. Elec. Co., 32 F.2d 495, 500 (4th Cir. 1929)—only underscores that it is a non-self-
executing provision. See also Sloss, supra, at 24 (“[I]f a treaty obligates the United States to take
unspecified steps toward achieving an agreed objective at an unspecified future time . . . then
action by the political branches is necessary to execute the treaty.”).

Quite apart from Article VI’s prospective focus, the provision’s indeterminate language
does not provide a rule of decision for courts. See Marbury v. Madison, 5 U.S. (1 Cranch) 137,
170 (1803) (Marshall, C.J.) (distinguishing between rules of decision for courts and political
questions that involve the exercise of nonjudicial discretion). “[A]s the Supreme Court explained
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in Medellin v. Texas, the absence of mandatory language (i.e., ‘must’ or ‘shall’) indicates that a
particular provision is not a self-executing directive.” United States v. Bahel, 662 F.3d 610, 629-
30 (2d Cir. 2011) (citation omitted). In context, the state parties’ meek agreement that they
“undertake[] to pursue” good-faith negotiations is at most a hortatory directive, much like the
provision at issue in Medellin. See 552 U.S. at 500 (interpreting Article 94 of the United Nations
Charter, which provides that each state “undertakes to comply with the decision[s]” of the
International Court of Justice).

Article VI is also chock-full of vague terms that do not “provide specific standards” for
courts to apply. See Diggs, 555 F.2d at 851. For example, it calls for negotiations on “effective
measures” to cease the nuclear arms race and achieve disarmament, yet what constitutes
“effective” is in the eyes of nuclear experts and negotiators. “[T]he use of the nebulous term
‘effective’—which is never defined in the treaty—further demonstrates that Article [VI1] is not a
‘directive to domestic courts’ that ‘by itself give[s] rise to domestically enforceable federal
law.”” Sanjaa, — F.3d at — (third alteration in original) (quoting Medellin, 552 U.S. at 505 n.2,
508). Although the Treaty’s goal of universal nuclear disarmament may be clear, the path to
achieving it is perilously uncertain. See Carlos Manuel Vazquez, Four Problems with the Draft
Restatement’s Treatment of Treaty Self-Execution, 2015 BYU L. Rev. 1747, 1750 (2016)
(pointing to “treaties that require parties to use their best efforts to accomplish certain goals” as
examples of those “too vague for judicial enforcement”).

Likewise, Article VI’s hopeful plea for successful negotiations to culminate “at an early
date” is not indicative of self-execution. Nor is the Marshall Islands’ position bolstered by the
Treaty’s preamble, in which the state parties “[d]eclar[e]” their “intention” to end the arms race
“at the earliest possible date” and to move “in the direction of nuclear disarmament.”
“Aspirational language is the hallmark of a non-self-executing treaty . . . .” Doe, 763 F.3d at 255.
Article 34 of the Refugee Convention, for example, provides that state parties “shall as far as
possible facilitate the assimilation and naturalization of refugees.” INS v. Stevic, 467 U.S. 407,
417 (1984) (citation omitted). The Supreme Court had no trouble concluding that this provision
was “precatory and not self-executing.” 1d. at 429 n.22. The same can be said about Article VI.
Indeed, the provision’s wishful tenor reflects the reality of the Treaty itself: the state parties
could agree only that they hoped to usher in a nuclear-free future.

Article VI also has a key hallmark of non-self-execution because the “consequences” of
permitting enforcement by domestic courts, especially in the manner urged by the Marshall
Islands, would implicate grave constitutional concerns that should “give [us] pause.” See
Medellin, 552 U.S. at 517. A provision cannot be judicially enforced if doing so would compel
the courts to assume a role constitutionally assigned to the executive or the legislature. There is
perhaps nothing more prototypically political than the negotiation of a multilateral international
instrument. Deciding when, where, and whether to negotiate with foreign nations is within the
exclusive authority of the executive. See generally U.S. Const. art. 11, 882, 3 (assigning the
President powers over foreign affairs). Granting the Marshall Islands’ requested relief would
essentially appoint the district court as a Special Master overseeing the United States’ nuclear
treaty negotiations. To construe Article VI as self-executing and approve the Marshall Islands’
claims would thus violate core separation- of-powers principles.

Last but not least, nothing about Article VI suggests that the President and the Senate
intended it to be enforceable in domestic courts. A “treaty that does not evince such executory
intentions is non-self-executing.” Cardenas v. Stephens, 820 F.3d 197, 202 n.5 (5th Cir. 2016);
see also Medellin, 552 U.S. at 519, 521. Even if we look beyond the text of Article VI itself,
there is no hint that domestic enforcement was envisioned. The Treaty’s preamble notes the
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“intention” of the parties to accomplish nuclear disarmament, towards which the “cooperation of
all States” is “[u]rg[ed].” But the Treaty is “silent as to any enforcement mechanism” in the
event of noncompliance. See Medellin, 552 U.S. at 508. That silence is significant in the context
of this treaty and this lawsuit, not least because, in the absence of a specific treaty directive,
having states open their domestic courts to other treaty parties would be extraordinary. See
Woolhandler, supra, at 765 (“[F]oreign nations were generally unable to sue in United States
courts to enforce general treaty obligations. Indeed, they rarely if ever tried.” (footnote omitted));
cf. The Schooner Exchange v. McFaddon, 11 U.S. (7 Cranch) 116, 137 (1812) (Marshall, C.J.)
(““One sovereign being in no respect amenable to another; and being bound by obligations of the
highest character not to degrade the dignity of his nation, by placing himself or its sovereign
rights within the jurisdiction of another . . . .”).

Preratification evidence confirms our interpretation of the text. Although the parties have
not enlightened us to any specific intentions of President Johnson or President Nixon,
contemporaneous testimony tells us something about the Senate’s views on the subject. Senator
Fulbright, then-Chairman of the Senate Foreign Relations Committee, implied that the entire
Treaty was unenforceable as he exhorted his colleagues to give their consent during the
ratification debate. See 115 Cong. Rec. 6198, 6199-6200, 620405 (1969). When pressed on
what might happen if the United States breached the Treaty, he replied that, “since we do not
belong to a world of law but only of the jungle law, the effect of [breach] would be the same as
withdrawal” from the Treaty “because nobody is going to be able to enforce the [T]reaty against
us.” Id. at 6199. He continued to reassure his fellow senators: “A treaty may create certain
obligations in the mind of a foreign country, but domestically it does not.” Id. at 6204. Senator
Fulbright’s testimony does not “convey[] an intention” that either the Treaty generally, or Article
VI specifically, are self-executing or were “ratified on these terms.” See Medellin, 552 U.S. at
505 (quoting lgartta-De La Rosa, 417 F.3d at 150).

The postratification history is consistent with these contemporaneous comments on the
Treaty. Following the Treaty’s ratification, Congress explicitly provided that “[t]he Secretary of
State, under the direction of the President, shall have primary responsibility for the preparation,
conduct, and management of United States participation in all international negotiations and
implementation fora in the field of arms control, nonproliferation, and disarmament.” See 22
U.S.C. §2574(a). “In furtherance of these responsibilities,” Congress granted the President power
to appoint representatives to conferences and activities “relat[ed] to the field of nonproliferation,
such as the preparations for and conduct of the review relating to the Treaty on the Non-
Proliferation of Nuclear Weapons.” Id. In short, the political branches have worked hand in hand
to fulfill the United States’ obligations under Article VI—and they have done so without giving
the slightest hint that the judiciary should play a Big Brother role by supervising negotiations.
That same legislation requires the President and the Secretary of State to submit a report to
Congress that details the United States’ “adherence . . . to obligations undertaken in arms
control, nonproliferation, and disarmament agreements” and “any ongoing ... negotiations.” 22
U.S.C. § 2593a(a)(2)—(3).

Similarly, ongoing Treaty review conferences have given no indication that the United
States or other state parties contemplate any domestic enforcement mechanism for alleged
Article V1 violations. In fact, state parties have specifically indicated that “responses to concerns
over compliance with any obligation under the Treaty by any State party should be pursued by
diplomatic means.” 2010 Review Conference of the Parties to the Treaty on the Non-
Proliferation of Nuclear Weapons, Final Document, pt. I, p. 3 17, available at
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https://www.nonproliferation.org/wp-content/uploads/2015/04/2010_fd_part_i.pdf (emphasis
added). And in conjunction with a 1990 Treaty review conference, the Senate agreed to a
concurrent resolution to reaffirm support for the Treaty’s objectives only after Senator
Boschwitz, the resolution’s sponsor, affirmed that the Treaty “is not self-executing.” 136 Cong.
Rec. 12,723 (1990). Although this congressional interpretation reflects the view of only a single
member of Congress, it accords with the executive’s present position, to which we give “great
weight.” See Sumitomo Shoji Am., Inc. v. Avagliano, 457 U.S. 176, 184-85 (1982).

The Marshall Islands would have us ignore the self-execution question entirely, asserting
that it is “[i]rrelevant” because Article VI creates “direct rights” that run from one treaty party to
another and does not “concern[] alleged third- party treaty rights.” Standing alone, this statement
is partially true—the Treaty lays out obligations that run between treaty parties. But this
approach evades the threshold issue of where and how these asserted “rights”— direct or
otherwise—may be enforced. Article VI, as a treaty provision for which no domestic
enforcement was explicitly or implicitly contemplated, does not provide a basis for justiciable
claims in federal court.

1. Redressability

Having done the analytical heavy-lifting in addressing Article VI’s status as a non-self-
executing provision, we turn briefly to a related reason that the Marshall Islands’ claims
are nonjusticiable: under standing analysis, the asserted injuries are not redressable. Like the
concept of self-execution, the standing requirement springs “[f]Jrom Article III’s limitation of the
judicial power to resolving ‘Cases’ and ‘Controversies,” and the separation-of-powers principles
underlying that limitation.” Lexmark Int’l, Inc. v. Static Control Components, Inc., 134 S. Ct.
1377, 1386 (2014). To establish standing, a plaintiff must show injury in fact, causation, and
redressability. See id. Although the parties and amici devote much attention to whether the
Marshall Islands established injury in fact, we need not go down that road. Lack of redressability
alone deprives the Marshall Islands of standing.

Simply put, the asserted injuries are not redressable because Article VI may not be
enforced in federal court. “Redressability requires an analysis of whether the court has the power
to right or to prevent the claimed injury.” Gonzales v. Gorsuch, 688 F.2d 1263, 1267 (9th Cir.
1982) (Kennedy, J.). Even assuming that the Marshall Islands has suffered injury in fact, the
federal courts have no power to right or to prevent that injury. See id. When a state party violates
a non-self-executing treaty provision, “the judicial courts have nothing to do and can give no
redress.” Head Money Cases, 112 U.S. at 598.

I11.  Political Question Doctrine

As with self-execution and redressability in the context of treaty enforcement, “[t]he
nonjusticiability of a political question is primarily a function of the separation of powers.”
Baker v. Carr, 369 U.S. 186, 210 (1962). The Marshall Islands’ claims present inextricable
political questions that are nonjusticiable and must be dismissed. See Corrie v. Caterpillar, Inc.,
503 F.3d 974, 977 (9th Cir. 2007).

It is well settled that not all cases involving foreign relations raise political questions. See
Japan Whaling Ass’'n v. Am. Cetacean Soc’y, 478 U.S. 221, 229-30 (1986). However, the
Supreme Court has recognized that decisions concerning foreign relations are often inherently
political: “Not only does resolution of such issues frequently turn on standards that defy judicial
application, or involve the exercise of a discretion demonstrably committed to the executive or
legislature; but many such questions uniquely demand single-voiced statement of the
Government’s views.” Baker, 369 U.S. at 211 (footnotes omitted). It should be no surprise that
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the self-execution inquiry in treaty cases will frequently track the analysis of whether the claims
raise political questions.

The district court relied on the first two Baker factors, and we primarily do the same.
Indeed, we have recognized that the first two are likely the most important. See Alperin, 410 F.3d
at 545. Under the first factor, the Marshall Islands’ claims involve “a textually demonstrable
constitutional commitment of the issue to a coordinate political department,” Baker, 369 U.S. at
217—namely, the decision of when, where, whether, and how the United States will negotiate
with foreign nations to end the nuclear arms race and accomplish nuclear disarmament. See U.S.
Const. art. 11, 88 2, 3. “The conduct of the foreign relations of our government is committed by
the Constitution to the executive and legislative—‘the political’—departments of the
government, and the propriety of what may be done in the exercise of this political power is not
subject to judicial inquiry or decision.” Oetjen v. Cent. Leather Co., 246 U.S. 297, 302 (1918).
We simply cannot square “the ‘primacy of the Executive in the conduct of foreign relations’ and
the Executive Branch’s lead role in foreign policy,” Taiwan v. U.S. Dist. Court for the N. Dist. of
Cal., 128 F.3d 712, 718 (9th Cir. 1997) (citation omitted), with an injunction that compels the
United States to “call[] for and conven[e] negotiations for nuclear disarmament in all its
aspects.”

The second Baker factor offers an additional impediment: the “lack of judicially
discoverable and manageable standards for resolving” key issues inextricably intertwined with
the relief the Marshall Islands seeks. See Baker, 369 U.S. at 217. As we have said, Article VI
contains an array of vague terms and a dearth of applicable standards. Our self-execution
analysis applies with equal force under this Baker factor. See generally Carlos Manuel Vazquez,
Treaties as Law of the Land: The Supremacy Clause and the Judicial Enforcement of Treaties,
122 Harv. L. Rev. 599, 631 (2008) (explaining that treaties that are non-self- executing because
they are “too vague for judicial enforcement” are “no different from constitutional and statutory
provisions that are regarded as nonjusticiable” under the political question doctrine).

The Marshall Islands and amici seek to narrow the scope of our inquiry by focusing only
on the part of the complaint that concerns the United States’ obligation to negotiate in “good
faith,” a term they argue is frequently applied by courts in other contexts, such as labor
negotiations. This surgical attempt would read that term in isolation and out of context. The
question is not just what constitutes “good faith,” but also what measures are “effective,” what
qualifies as the “cessation” of the nuclear arms race, what counts as “an early date,” and even
what it means to “pursue” these kinds of complex and multilateral negotiations. See El-Shifa
Pharm. Indus. Co. v. United States, 607 F.3d 836, 842 (D.C. Cir. 2010) (en banc) (“The political
question doctrine bars our review of claims that, regardless of how they are styled, call into
question the prudence of the political branches in matters of foreign policy or national security
constitutionally committed to their discretion.”). Here, only a second’s thought brings embedded
political questions to the surface, and the remaining Baker factors also counsel in favor of
demurring.
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3. Arias Leiva: Litigation Regarding U.S.-Colombia Extradition Treaty

As discussed in Digest 2016 at 153-56, the U.S. government submitted evidence
(including declarations by Assistant Legal Adviser Tom Heinemann) to counter claims by
an individual sought for extradition that the extradition treaty between the United
States and Colombia was not in force. In the matter of the extradition of Andres Felipe
Arias Leiva, No. 16-23468 (S.D. Fla.). On January 13, 2017, the U.S. government filed its
supplemental reply brief in further opposition to the motion of defendant Arias Leiva to
dismiss the complaint and vacate his arrest warrant. Excerpts follow (with footnotes
omitted) from the January 13, 2017 brief regarding claims by the defendant that the
court should find the extradition treaty not to be in force. The brief is available in full at
https://www.state.gov/s/I/c8183.htm.

In his response, Arias Leiva fails to address directly the government’s argument that whether a
treaty was properly ratified is a nonjusticiable political question. Instead, he attempts to divert
the Court’s attention by arguing that whether a court has jurisdiction over a case is a justiciable
question. ... That argument misses the point. The government agrees that this Court must decide
whether it has jurisdiction over this case. The government also agrees with Arias Leiva that
whether the Court has jurisdiction over this case turns on whether the United States has a valid
extradition treaty with Colombia. But, in deciding that issue, the Court must defer to the view of
the U.S. Department of State. See Meza v. U.S. Attorney General, 693 F.3d 1350, 1358 (11th Cir.
2012). By stating in this case that the United States has a valid extradition treaty with Colombia,
the government is not “manufacturing” jurisdiction, as Arias Leiva claims. ... Rather,
jurisdiction exists because, as evidenced by the declarations submitted by the Department of
State (and by the Ministry of Foreign Affairs), the Treaty is in force.

In addition, Arias Leiva suggests that the Supreme Court’s decision in Doe ex dem. Clark
v. Braden, which holds that the issue of ratification is nonjusticiable, and similar decisions by
other federal courts, are not on point because they involved “private litigants” claiming that a
treaty was not in force. ... This contention is flawed. Arias Leiva overlooks Kastnerova v. United
States, an extradition case cited by the government, in which the Eleventh Circuit quoted the
Supreme Court’s pronouncement in Terlinden v. Ames that the question of “whether power
remains in a foreign state to carry out its treaty obligations is in its nature political and not
judicial, and . . . the courts ought not . . . interfere with the conclusions of the political
department in that regard.” ... Moreover, here, it is a private individual—Arias Leiva himself,
and not the states—who claims the Treaty is not in force.

Arias Leiva also posits that, because courts may properly interpret a treaty, they may also
decide whether a treaty has been duly ratified. But treaty interpretation (what a treaty means) and
treaty ratification (whether a treaty has been formally consented to) are decidedly distinct issues,
which are treated as such by the courts. Franklin Mint Corp. v. Trans World Airlines, Inc., 690
F.2d 303, 311 (2d Cir. 1982) (“While federal courts are necessarily called upon to interpret
treaties, they must observe the line between treaty interpretation on the one hand and negotiation,
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proposal and advice and consent and ratification on the other.””). Moreover, Arias Leiva is wholly
incorrect that even in the area of treaty interpretation, courts are free to ignore the view of the
Executive Branch. See, e.g., Abbott v. Abbott, 560 U.S. 1, 15 (2010) (“It is well settled that the
Executive Branch’s interpretation of a treaty ‘is entitled to great weight.””) (citation omitted).

Il. The Treaty Is Not One-Sided, But Even If It Were, It Would Remain in Force

Arias Leiva’s assertion that the Treaty is one-sided, and thus invalid, is erroneous as
matters of both fact and law. The Treaty obligates both countries to “extradite to each other,
subject to the provisions described in this Treaty, persons found in [their] territor[ies] . ...” Art.
1 of the Treaty. As a legal matter, the nullification of Colombia’s implementing legislation does
not affect this obligation at the international level, and, as a practical matter, it has not affected
Colombia’s extradition of fugitives to the United States. Colombia accepts U.S. extradition
requests, extradites fugitives to the United States in response to those requests, and understands
that its own extradition requests are based on the Treaty and that those requests will be processed
in accordance with the Treaty. ... Arias Leiva disputes none of these points—nor can he.

Arias Leiva, instead, cherry-picks a handful of cases in which Colombia has denied U.S.
extradition requests and offers those in support of the notion that Colombia fails to observe the
Treaty. But he offers no explanation as to why those denials actually represent a failure to
observe the Treaty. The requests could have been denied for any of the numerous reasons
expressly authorized under the Treaty, such as where the offense is of a political character and/or
punishable by death, where the statute of limitations has run, and where the fugitive is a citizen
of the requested country.

For example, according to the news article provided by Arias Leiva, Colombia denied the
United States’s request for the extradition of drug kingpin Walid Makled because Venezuela had
submitted an earlier request for his extradition. ... Such a denial is expressly permitted under
Article 14 of the Treaty, which allows “[t]he Executive Authority of the Requested State, upon
receiving requests from the other Contracting Party and from a third State . . . for the extradition
of the same person . . . [to] determine to which of the Requesting States it will extradite that
person.” Even if Colombia denies some U.S. extradition requests, it is possible for denials to be
consistent with the Treaty, and Colombia thus cannot be said to be failing to observe the Treaty.
Even if Colombia did deny U.S. extradition requests for reasons not permitted under the Treaty,
such action would not invalidate the Treaty. At most, Colombia would be violating its Treaty
obligations. As the Supreme Court stated in Charlton v. Kelly, “[w]here a treaty is violated by
one of the contracting parties, it rests alone with the injured party to pronounce it broken, the
treaty being, in such case, not absolutely void, but voidable, at the election of the injured party
....7 229 U.S. 447, 474 (1913) (citation omitted). There, the Supreme Court held that the
extradition treaty between the United States and Italy remained in force notwithstanding Italy’s
refusal to surrender its own citizens because doing so violated its domestic law. Id. at 476. The
Court reasoned that “extradition treaties need not be reciprocal.” Id. Arias Leiva’s suggestion
that Colombia’s failure to abide by the Treaty automatically renders it void is nonsensical and, if
adopted, could have sweeping implications for all of the United States’s treaty relationships, as it
would mean that our partners could terminate their treaty obligations simply by failing to comply
with them.

I11. Under International Law, the Treaty Is in Force

As the Department of State has explained, international law and practice as reflected in
the Vienna Convention on the Law of Treaties (the “Vienna Convention”), May 23, 1969, 1155
U.N.T.S. 331, compels the conclusion that the Treaty is in force. ...See United States v.
Martinez, 755 F. Supp. 1031, 1033 (N.D. Ga. 1991) (citing to the Vienna Convention in support
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of the conclusion that the Treaty “remains in force under principles of international law”). Arias
Leiva’s argument to the contrary is incorrect.

First, the Vienna Convention demonstrates that the Treaty entered into force. Under
Article 24, “[a] treaty enters into force... upon such date as it may provide,” which in this case,
under Article 21(2) of the Treaty, is March 4, 1982, “the date of the exchange of the instruments
of ratification.” Article 2(1)(b) provides that “ratification” is “an international act ...whereby a
State establishes on the international plane its consent to be bound by a treaty” (it is not that
ratification “occurs when” a state establishes such consent, as Arias Leiva represents ....
Colombia’s exchange of instruments of ratification of the Treaty thus expressed its consent to be
bound by the Treaty. Arias Leiva asserts that, because Colombia’s ratification was later deemed
unconstitutional in Colombia, Colombia has not expressed its consent to be bound, and the
Treaty is not in force. But the Vienna Convention provides otherwise.

As a threshold matter, under Article 46, a state “may not invoke the fact that its consent
to be bound by a treaty has been expressed in violation of a provision of its internal law
regarding competence to conclude treaties as invalidating its consent unless that violation was
manifest ...” meaning “objectively evident to any State conducting itself in the matter in
accordance with normal practice and in good faith.” Here, there was certainly no manifest
violation; indeed, the Colombian ratification law was not deemed unconstitutional until over six
years after its enactment. Thus, Article 46 prohibits Colombia from seeking to invalidate its
consent to be bound by the Treaty (or the Treaty itself) based on the nullification of its
ratification law. See U.S. DEP’T OF STATE, DIGEST OF UNITED STATES PRACTICE IN
INTERNATIONAL LAW 251-52 (2003) (quoting U.S. diplomatic note, which rejected Peru’s
assertion that its consent to be bound by a multilateral agreement was invalid under Article 46
because its ratification of the agreement violated its political constitution). Furthermore, under
Articles 65(1) and 67(1) of the Vienna Convention, if Colombia had wanted to “invoke” a
purported “defect in its consent to be bound by [the T]reaty or a ground for impeaching the
validity of [the T]reaty [or] terminating it,” it would have had to “notify the [United States] of its
claim” in writing. It has not done so. ...

Second, the Vienna Convention also establishes that the Treaty has never been
terminated. Article 54 provides two straightforward options for terminating a treaty: (1)
exercising the termination procedures set forth in the applicable treaty (here, Article 21 of the
Treaty, requiring that one party notify the other of termination), or (2) obtaining the consent of
the other party to terminate the treaty. Colombia has pursued neither option. ... The
extemporaneous statements of the Colombian President and others regarding the invalidity of the
Treaty do not in any way affect the operation of the Treaty because, as described above, under
Articles 65(1) and 67(1) of the Vienna Convention a party seeking to invalidate or terminate a
treaty must do so by notifying the other party in writing.

Thus, as a matter of international law, the Treaty continues in force despite the fact that
the Colombian Supreme Court struck down the ratification law, consequently preventing
Colombia from applying the Treaty under its domestic law. This situation is analogous to a non-
self-executing treaty that lacks implementing legislation in the United States, which cannot be
given domestic effect, but the treaty obligations still exist internationally. For example, the
Supreme Court in Medellin v. Texas held that, even though obligations of the United States under
the non-self-executing United Nations Charter, Optional Protocol Concerning the Compulsory
Settlement of Disputes to the Vienna Convention, and International Court of Justice (“ICJ”)
Statute were not enforceable domestically, the United States remained bound by those
obligations as a matter of international law. 552 U.S. 491, 522 (2008) (“[W]hile the ICJ’s



118 DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW

judgment . . . creates an international law obligation on the part of the United States, it does not
of its own force constitute binding federal law that pre-empts state restrictions on the filing of
successive habeas petitions.”). Likewise, Colombia remains bound by the Treaty even though it
does not enforce the Treaty domestically. There is, therefore, no question the Treaty remains in
force.

On February 6, 2017, the U.S. district court magistrate judge denied the motion
to dismiss the complaint and vacate the arrest warrant in the case of Arias Leiva.
Excerpts follow (with footnotes omitted) from the judge’s analysis of the claims
regarding the effectiveness of the extradition treaty. The court’s order and opinion is
available in full at https://www.state.gov/s/l/c8183.htm.

The official positions of the government of the United States and the government of Colombia—
that the Extradition Treaty remains in effect—have been established through the declaration of
Mr. Heinemann and the Diplomatic Note. Nonetheless, Dr. Leiva insists that there is no
extradition treaty in effect between the United States and Colombia. ... Dr. Leiva argues that the
Extradition Treaty is not in force because, among other things, extradition requests presented by
the United States to Colombia are not processed under the Extradition Treaty. ... Dr. Leiva
insists that this is evidence that the Extradition Treaty, at best, is one-sided and notes that one-
sided treaties do not exist.

As evidence that the Extradition Treaty is not in effect, Dr. Leiva cites to several
instances where the Colombian government has denied the United States’ requests for
extradition. ... The Court rejects Dr. Leiva’s argument that Colombia’s denials of these
extradition requests is evidence that the Extradition Treaty is an impermissible, one-country
treaty. The fact that the Colombian government has, at times, refused some of the United States’
requests for extradition is immaterial. It is not out of the ordinary that a country, for a multitude
of reasons, refuses an extradition request. In the United States, even after a certificate of
extraditability is issued by a United States Magistrate Judge, the Secretary of State retains broad
discretion and may ultimately refuse the extradition request. See Martin v. Warden, Atlanta Pen,
993 F.2d 824, 829 (11th Cir. 1993). Moreover, it is not for this Court to decide whether
Colombia has been complying in good faith with its treaty obligations. See Charlton v. Kelly,
229 U.S. 447, 471 (1913).

In Charlton, the government of Italy sought the extradition of an American citizen for the
murder of his wife. The petitioner filed a writ of habeas corpus arguing, among other things, that
because Italy refused to extradite Italian nationals to the United States, “the treaty ha[d] thereby
ceased to be of obligation on the United States.” Charlton, 229 U.S. at 469. The Secretary of
State in a memorandum took the position that:

since extradition treaties need not be reciprocal, even in the matter of the surrendering of
citizens, it would seem entirely sound to consider ourselves as bound to surrender our
citizens to Italy, even though Italy should not, by reason of the provisions of her
municipal law, be able to surrender its citizens to us.


https://www.state.gov/s/l/c8183.htm

119 DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW

Id. at 476. In light of the Secretary of State’s position, the Supreme Court affirmed the dismissal
of the petition for writ of habeas corpus, stating:

The Executive Department having thus elected to waive any right to free itself from the
obligation to deliver up its own citizens, it is the plain duty of this court to recognize the
obligation to surrender the [petitioner] as one imposed by the treaty [as] the supreme law
of the land, and as affording authority for the warrant of extradition.

Id. In the instant case, the United States government has never taken the position that Colombia
is in breach of its treaty obligations. To the contrary, it is the position of the executive branches
of both governments that the Extradition Treaty remains in effect. Accordingly, the Court will
not find that the Extradition Treaty is not in effect on the basis that Colombia has purportedly not
complied with its obligations under the Extradition Treaty.

Dr. Leiva also relies on statements made by this Court and the Eleventh Circuit
concerning the status of the Extradition Treaty. ...

The statements in the[se] ...cases concerning the validity of the Extradition Treaty
constitute dicta and have no binding effect on this Court. See United States v. Eggersdorf, 126
F.3d 1318, 1322 n. 4 (11th Cir. 1997) ... None of the cases cited by Dr. Leiva concern the
extradition of an individual from the United States to Colombia pursuant to the Extradition
Treaty. Thus, in the cases cited by Dr. Leiva, the courts did not have the opportunity to address
the issue before this Court: whether the Extradition Treaty is in effect to permit the extradition of
a Colombian citizen from the United States to Colombia.

Unlike the cases cited by Dr. Leiva, the government has filed In the Matter of the
Extradition of Maurcio Pardo-Hasche, No. 01-Misc.Cr.-49-A, Decision & Order (W.D.N.Y.
Aug. 30, 2002) which is factually on point because it concerned an individual being extradited to
Colombia pursuant to the Extradition Treaty. For this reason and based on Pardo-Hasche’s
sound analysis, the Court finds the Pardo-Hasche decision persuasive.

In Pardo-Hasche, a Colombian national (hereinafter “extradite”) challenged the validity
of the extradition treaty between Colombia and the United States. Pardo-Hasche, Decision &
Order, at 1. The court presumed that the extraditee had standing to raise that challenge and ruled
against the extraditee on the merits. ... Despite the Colombian Supreme Court’s rulings finding
that the treaty had never been ratified, the court in Pardo-Hasche concluded that the Extradition
Treaty was in effect....Importantly, the court noted that both the executive branch of the United
States and the executive branch of Colombia (through a Memorandum from the Embassy of
Colombia) had taken the position that the extradition treaty was valid. In light of the consensus
by both countries, the Court ruled that the treaty was in full effect. The fact that Colombia also
extradited individuals through means other than the Extradition Treaty did not alter the court’s
ruling that the treaty was still in effect because:

[a]s noted in [United States v.] Mitchell, [No. 83-CR-86, 1990 WL 132573 (E.D.Wis.
1990)] it is not for the United States judiciary to assess the validity of such actions taken
by the government of Colombia in this context. The existence of an internal political
power struggle which may interfere with the ability of Colombia to effectuate certain
terms of the Extradition Treaty relating to the extradition of persons from Colombia does
not, without more, invalidate the treaty.
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Id. at 8 (emphasis in original). Similarly here, the executive branches of the United States and
Colombia have stated that it is the understanding of both sovereigns that the Extradition Treaty is
currently in effect. Thus, the Extradition Treaty remains in full force and effect.

Finally, Dr. Leiva relies on the Vienna Convention on the Law of Treaties (“Vienna
Convention”) to support his argument that the Extradition Treaty is not in effect. ... The Court
finds that the Vienna Convention would not support a finding that the Extradition Treaty remains
in effect because neither party has given notice of its intent to terminate the Extradition Treaty.

In sum, the record evidence establishes that it is the official position of the executive
branches of the United States and Colombia that the Extradition Treaty remains in full force and
effect. ...
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CHAPTER 5

Foreign Relations

LITIGATION INVOLVING NATIONAL SECURITY AND FOREIGN POLICY ISSUES

Al-Tamimi v. United States

On January 27, 2017, the United States filed a brief in support of its motion to dismiss
claims against defendant Elliott Abrams in a case brought by plaintiffs, a group of
Palestinians seeking $1 billion in damages for alleged unlawful actions by members of
the Israel Defense Forces (“IDF”); actions which they allege defendants conspired to
enable. Al-Tamimi v. United States, No. 1:16-cv-00445 (D.D.C.). The United States
substituted itself as defendant in place of Mr. Abrams, former Senior Director for Near
East and North African Affairs on the National Security Council and Deputy National
Security Adviser for Middle East Affairs. Excerpts below from the January 27 brief
demonstrate that the plaintiffs’ Federal Tort Claims Act (“FTCA”) counts in their
complaint are barred by sovereign immunity under explicit provisions of the FTCA. The
sections of the brief discussing the Torture Victim Protection Act (“TVPA”) and Alien Tort
Statute (“ATS”) and the political question doctrine are excerpted in this chapter, infra.
The full text of the brief is available at http://www.state.gov/s/I/c8183.htm.

The United States, as a sovereign, is immune from suit except to the extent it waives its
immunity. See United States v. Mitchell, 445 U.S. 535, 538 (1980); see also Settles v. U.S.
Parole Comm’n, 429 F.3d 1098, 1105 (D.C. Cir. 2005) (quoting United States v. Mitchell, 463
U.S. 206, 212 (1983)). Such a waiver must be “unequivocally expressed” and “cannot be
implied.” Mitchell, 445 U.S. at 538 (citation and quotation omitted). For no less than four
independent reasons, sovereign immunity bars Plaintiffs’ FTCA claims against the United States:
(1) Plaintiffs have failed to exhaust their administrative remedies; (2) the United States has not
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waived sovereign immunity for claims based on customary international law or the law of
nations; and the claims are precluded by both (3) the foreign-country exception and (4) the
discretionary-function exception to the FTCA.

a. Plaintiffs have not exhausted their administrative remedies.

Plaintiffs’ claims against the United States are barred because Plaintiffs failed to exhaust
their administrative remedies, a necessary prerequisite to any FTCA claim. The FTCA requires
that, before bringing a claim against the United States in district court, an individual must present
his or her claim to the “appropriate Federal agency” and either receive a denial of the claim in
writing, or wait six months since submitting the claim without receiving a response. 28 U.S.C.

8 2675(a). See also Simpkins v. D.C. Gov't, 108 F.3d 366, 370 (D.C. Cir. 1997)

(quoting8 2675(a)). This requirement is “straightforward.” McNeil v. United States, 508 U.S.
106, 112 (1993). It is also jurisdictional. See Simpkins, 108 F.3d at 371 (citation omitted).
Plaintiffs have not alleged that they submitted their claims to the “appropriate Federal agency,”
as 8 2675(a) requires, or indeed to any federal agency. Accordingly, this Court lacks jurisdiction
over their claims against the United States and should dismiss Counts I through I11 on that basis.

b. The United States has not waived sovereign immunity for alleged violations

of the law of nations.

Even if Plaintiffs had properly exhausted their administrative remedies—which they have
not—their claims against the United States would still fail because those claims are based on
alleged violations of customary international law, or “the law of nations.” The ATS, a “strictly
jurisdictional” statute, does not provide an independent basis for asserting a claim against the
United States. Sosa v. Alvarez-Machain, 542 U.S. 692, 713 (2004). Plaintiffs’ claims against the
United States are under the FTCA. Through the FTCA, as amended by the Westfall Act, the
United States has waived its immunity for tort claims arising from the negligent or wrongful acts
or omissions of federal employees that occurred within the scope of their employment. See 28
U.S.C. § 1346(b)(1). This waiver, however, is limited. It waives immunity only under
circumstances where the United States, if a private person, would be liable “in accordance with
the law of the place” where the act or omission occurred. Id.

Courts have repeatedly held that “the law of the place” refers to state law only. See, e.g.,
FDIC v. Meyer, 510 U.S. 471, 477 (1994) (“[ W]e have consistently held that § 1346(b)’s
reference to the “law of the place” means law of the State—the source of substantive liability
under the FTCA) (citing cases); see also Delta Savings Bank v. United States, 265 F.3d 1017,
1024-25 (9th Cir. 2001) (barring FTCA claim brought under federal law because FTCA action
must be based on violation of state law). Cf. Sosa, 542 U.S. at 707-08 (explaining that Congress
exempted from the FTCA claims arising in foreign countries because it sought “to avoid
application of substantive foreign law” in claims against the United States); United States v.
Spelar, 338 U.S. 217, 221 (1949) (noting that Congress “was unwilling to subject the United
States to liabilities depending upon the laws of a foreign power™).

Accordingly, an FTCA claim cannot be based on alleged violations of customary
international law. See Al Janko v. Gates, 831 F. Supp. 2d 272, 283 (D.D.C. 2011), aff’d on other
grounds, 741 F.3d 136 (D.C. Cir. 2014); Bansal v. Russ, 513 F. Supp. 2d 264, 280 (E.D. Pa.
2007). In Al Janko, the court dismissed plaintiff’s claims for violations of the ATS after
substituting the United States as defendant. Al Janko, 831 F. Supp. 2d at 283. In doing so, the
court emphasized that the United States had not waived its immunity for claims based on
customary international law: “the United States has not waived sovereign immunity under the
FTCA as it relates to the alleged conduct—such as violations of customary international law, the
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Third and Fourth Geneva Conventions, and other international standards.” Id. See also Bansal,
513 F. Supp. 2d at 280 (“[T]he United States has not waived its sovereign immunity with respect
to [customary international law] claims.” (quotation and citation omitted)).

All of Plaintiffs’ claims against the United States are for alleged violations of customary
international law or the law of nations. Indeed, Plaintiffs labelled Count Il as a claim for
“violation of the law of nations,” Am. Compl. at p. 145, and explicitly refer in that claim to
various international laws, treaties, and standards. See id. § 184 (referring to “Nuremberg
Principles,” “Genocide Convention,” and “Article 73 of the UN Charter”). Count III is for
allegedly “aiding and abetting” the purported violations mentioned in Count II. See id. { 228
(“This Count relies upon and specifically tracks the allegations made in Count II . . . .””). And the
alleged conspiracy in Count I—“to expel all non-Jews” from East Jerusalem, the West Bank, and
the Gaza Strip, id. at p. 103—also involves purported violations of customary international law.
See, e.g., id. 99/ 119, 173, 180 (referring to “Customary International Law”).

That Plaintiffs’ conspiracy claim nominally involves a common-law tort does not alter
this analysis. Although “civil conspiracy” is a domestic common-law tort, it provides no
independent cause of action. See Hall v. Clinton, 285 F.3d 74, 82 (D.C. Cir. 2002). Rather, it is a
vehicle through which “vicarious liability for the underlying wrong” may attach to all who are
party to a conspiracy, “where the requisite agreement exists among them.” Id. (quoting Riddell v.
Riddell Wash. Corp., 866 F.2d 1480, 1493 (D.C. Cir. 1989)). Because the “underlying wrong”
alleged in Count I involves purported violations of customary international law—for which the
United States has not waived its immunity—Count I, like Counts Il and 11, is barred. See
Daisley v. Riggs Bank, N.A., 372 F. Supp. 2d 61, 73 (D.D.C. 2005).

Nor does Plaintiffs’ passing invocation of a federal statute or other federal sources alter
the above analysis. See, e.g., Am. Compl. 9§ 146 (invoking an unspecified “1995 Executive
Order”); 184 (invoking “U.S. War Crimes Statute” and “America’s 1863 Lieber Code”); 185
(invoking 18 U.S.C. 8§ 2441). First, as noted above, the United States has not waived its
immunity for claims for damages based on purported violations of federal law. See Meyer, 510
U.S. at 478; Liranzo v. United States, 690 F.3d 78, 86 (2d Cir. 2012) (“The FTCA does not
waive sovereign immunity for claims based solely on alleged violations of federal law.” (citing
Meyer, 510 U.S. at 478)); Delta Savings, 265 F.3d at 1024-25. Second, the United States has
waived its immunity only to the extent it would be liable if it were a private person. 28 U.S.C.

8 1346(b)(1). None of these federal sources provides a private right of action or creates the
requisite form of liability. See, e.g., Jawad v. Gates, 113 F. Supp. 3d 251, 259 (D.D.C. 2015)
(noting that 18 U.S.C. 8§ 2441 does not create a private cause of action), aff’d, 832 F.3d 364
(D.C. Cir. 2016). Therefore, they cannot form the basis for an FTCA claim. In short, Counts I
through I11 are based on bodies of law for which the United States has not waived its immunity.
Thus, those claims must be dismissed.

C. The foreign-country exception bars Plaintiffs’ claims.

Furthermore, Plaintiffs’ claims against the United States regarding alleged injuries in the
Middle East are barred under the FTCA’s exception for claims “arising in a foreign country.” See
28 U.S.C. § 2680(k). Plaintiffs’ claims regarding alleged wrongs committed against Palestinians
in East Jerusalem, the West Bank, and the Gaza Strip indisputably arose abroad. Moreover, as
the Supreme Court has made clear, the reason for this exception is to prevent subjecting the
United States to the application of substantive foreign law. See Sosa, 542 U.S. at 707-08. Foreign
sources of law apply in East Jerusalem, the West Bank, and the Gaza Strip—the areas in which
Plaintiffs’ claims arose. Those claims thus fall squarely within the foreign-country exception.
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Furthermore, the foreign-country exception extends to claims arising in any territory over
which the United States does not claim sovereignty. See Smith v. United States, 507 U.S. 197,
198 n.1, 204 (1993) (applying foreign-country exception to bar FTCA claims arising in
Antarctica, a continent over which the United States “itself does not assert a sovereign interest”
(citation omitted)). The United States certainly does not claim sovereignty over East Jerusalem,
the West Bank, or the Gaza Strip. Therefore, the foreign-country exception also applies to
Plaintiffs’ claims on this basis.

Additionally, even to the minimal extent Plaintiffs allege events occurring in the United
States, their claims still fall within the foreign-country exception. The foreign-country exception
applies to claims whenever the alleged injuries occurred abroad, even if alleged planning that led
to the injuries occurred within the United States. The Supreme Court made that clear in Sosa:
“We therefore hold that the FTCA’s foreign country exception bars all claims based on any
injury suffered in a foreign country, regardless of where the tortious act or omission occurred.”
542 U.S. at 712. See also Gross v. United States, 771 F.3d 10, 12-13 (D.C. Cir. 2014). In sum,
the foreign-country exception applies to Plaintiffs’ claims. They must be dismissed.

d. The discretionary-function exception applies to Plaintiffs’ claims.

Lastly, Plaintiffs’ claims against the United States are barred because they involve the
alleged exercise of a discretionary function by Mr. Abrams, a former government official, and in
turn, the United States. Under 28 U.S.C. § 2680(a), the United States has not waived its
immunity for claims based on “the exercise or performance or the failure to exercise or perform a
discretionary function” on the part of a federal employee. 1d. This exception, known as the
discretionary-function exception, applies “whether or not the discretion involved be abused.” Id.
The Supreme Court has developed a two-part test to determine whether the discretionary-
function exception applies to an FTCA claim. See United States v. Gaubert, 499 U.S. 315, 322-
23 (1991). First, a court assesses whether a “federal statute, regulation, or policy specifically
prescribes a course of action for an employee to follow.” Id. at 322. Because the discretionary-
function exception covers only acts that “involve an element of judgment or choice,” id., any
such statute, regulation, or policy would preclude an employee from exercising his or her
“judgment or choice.”

Second, where an act involves “an element of judgment or choice,” a court asks whether
the “judgment or choice” is “of the kind that the discretionary-function exception was designed
to shield.” I1d. As the Supreme Court explained, because Congress included the exception “to
prevent judicial ‘second-guessing’ of legislative and administrative decisions grounded in social,
economic, and political policy” through an FTCA claim, the exception applies to “governmental
actions and decisions based on considerations of public policy.” Id. at 323. Indeed, “the most
important modern policy basis for sovereign immunity is that under ‘principles of separation of
powers, courts should refrain from reviewing or judging the propriety of the policymaking acts
of coordinate branches.’””” Wells v. United States, 851 F.2d 1471, 1476 (D.C. Cir. 1988) (applying
discretionary-function exception to FTCA claims) (citation and quotation omitted). See also
Industria Panificadora, S.A. v. United States, 763 F. Supp. 1154, 1156 (D.D.C. 1991) (noting the
discretionary-function exception “embodies the separation of powers”).

This exception plainly applies to Plaintiffs’ claims against the United States. No federal
statute, regulation, or policy precluded Mr. Abrams from exercising his “judgment or choice” in
the course of his alleged actions in the manner Plaintiffs suggest. Moreover, Plaintiffs’ complaint
against the United States focuses on alleged communications and interactions between Mr.
Abrams—in his role as a Deputy National Security Advisor in the White House—and former
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Israeli Prime Minister Ariel Sharon, aides to Sharon, and aides to former Israeli Prime Ministers
Ehud Olmert and Ehud Barak regarding Israeli settlements and the alleged treatment of
Palestinians in the region. See, e.g., Am. Compl. at p. 20, 11 41, 134, 142. In other words,
Plaintiffs’ claims challenge judgments and choices Mr. Abrams allegedly made regarding United
States foreign policy in the Middle East, a highly geopolitically sensitive area of the world that
long has and continues to present numerous foreign policy and national security challenges for
the United States.

Litigating any such choices is precisely the sort of “second-guessing” that the
discretionary-function exception is meant to prevent. It is beyond peradventure that Mr.
Abrams’s alleged communications and interactions with high-level Israeli officials regarding
Israeli settlements in the region and purported policies regarding the Middle East would have
involved “decisions grounded in . . . political policy.” Gaubert, 499 U.S. at 323.

Indeed, such alleged decisions—which typically would involve weighing and considering
their effect on national security and foreign affairs, including the reactions of Israelis,
Palestinians, and nations throughout the Middle East, Europe, and Asia—require the
quintessential sort of “judgment or choice” that the discretionary-function exception covers. See,
e.g., Sanchez ex rel. D.R.-S. v. United States, 671 F.3d 86, 103 (1st Cir. 2012) (in applying
discretionary-function exception to claims based on the Navy’s allegedly negligent release of
pollutants during military exercises, noting that “[t]he Navy’s choices were . . . pursuant to its
judgment as to how it conducted its military operations”); Mirmehdi v. United States, 689 F.3d
975, 984 (9th Cir. 2012) (“Because the decision to detain an alien pending resolution of
immigration proceedings is explicitly committed to the discretion of the Attorney General and
implicates issues of foreign policy, . . . it falls within this exception.”); Loughlin v. United States,
393 F.3d 155, 164 (D.C. Cir. 2004) (barring FTCA claims based on decision to bury World War
I munitions because decision “required balancing competing concerns of secrecy, and safety,
national security and public health” (citation omitted)); Industria Panificadora, 763 F. Supp. at
1158 (applying discretionary-function exception to tort claims arising from the U.S. invasion of
Panama). Thus, this Court lacks jurisdiction over Plaintiffs’ claims against the United States.

* * * *

On March 10, 2017, the United States filed a reply brief in support of its motion
to dismiss in Al-Tamimi. Excerpts follow from the reply brief’s discussion of the FTCA
claims. The reply brief is available in full at http://www.state.gov/s/I/c8183.htm.

The United States substituted itself under the Westfall Act, Pub. L. No. 100-694, 102 Stat. 4563
(1988) (codified as amended in relevant part at 28 U.S.C. § 2679), as the defendant for Mr.
Elliott Abrams because the operative allegations of Plaintiffs’ complaint related to actions he
allegedly undertook while working at the White House for eight years, between 2001 and 2009,
as a member of the National Security Council—first as Senior Director for Near East and North
African Affairs, and then as Deputy National Security Advisory handling Middle East affairs. ...
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... Plaintiffs appear to concede that the Westfall Act covers Mr. Abrams’s alleged actions
during those eight years: “It is undisputed that Defendant Abrams worked in the White House
under President Bush, and because he was a Federal employee at the time, the Westfall Act
would have applicability to the activity he engaged in during those four [sic] years.” Doc. 112,
Pls.” Opp’n, at 6. They cannot credibly argue otherwise.

Under the Westfall Act, substitution of the United States as defendant is appropriate for
claims based on alleged acts or omissions taken within the scope of a federal employee’s
employment. See 28 U.S.C. § 2679(b)(1). For events occurring abroad that involve a White
House official, the District of Columbia provides the law for determining whether the official
was acting within the scope of his or her employment. Cf. Kashin v. Kent, 457 F.3d 1033, 1037-
38 (9th Cir. 2006) (applying District of Columbia law to determine whether State Department
employee acted within scope of employment while driving in Russia). Given that jurisdiction’s
expansive view of the scope of employment, there is no question that Mr. Abrams was acting
within scope when he allegedly met with senior officials of the Israeli government to discuss
United States policy in the Middle East and allegedly took other actions regarding that policy.
See, e.g., Harbury v. Hayden, 522 F.3d 413, 422 (D.C. Cir. 2008); Lyon v. Carey, 533 F.2d 649,
655 (D.C. Cir. 1976); Bancoult v. McNamara, 370 F. Supp. 2d 1, 8-9 (D.D.C. 2004); Schneider
v. Kissinger, 310 F. Supp. 2d 251, 265 (D.D.C. 2004); Weinberg v. Johnson, 518 A.2d 985, 988
(D.C. 1986); Howard Univ. v. Best, 484 A.2d 958, 987 (D.C. 1984). Thus, to the extent Plaintiffs
attempt to argue that Mr. Abrams acted outside the scope of his employment while at the White
House, see Doc. 112, Pls.” Opp’n, at 7, their argument, which is based on nothing more than a
blanket, conclusory assertion, must fail. Accordingly, the United States is the proper defendant
for the operative allegations against Mr. Abrams.

The United States also demonstrated that three explicit provisions of the FTCA bar
Plaintiffs’ claims: (1) the requirement to exhaust administrative remedies, 28 U.S.C. § 2675(a);
(2) the foreign-country exception, 28 U.S.C. § 2680(k); and (3) the discretionary-function
exception, 28 U.S.C. 8 2680(a). See Doc. 104, United States’ Mot. to Dismiss, at 4-11. Plaintiffs
offer no response to the United States’ showing regarding the first two provisions. See generally
Doc. 112, PIs.” Opp’n. They therefore effectively concede that those provisions apply. See Kone
v. District of Columbia, 808 F. Supp. 2d 80, 83 (D.D.C. 2011) (“An argument in a dispositive
motion that the opponent fails to address in an opposition may be deemed conceded.” (quoting
Rosenblatt v. Fenty, 734 F. Supp. 2d 21, 22 (D.D.C. 2010) (internal alterations omitted))).

And Plaintiffs’ one-line statement opposing the United States’ showing that the
discretionary-function exception applies, see Doc. 112, Pls.” Opp’n, at 7, is wholly inadequate to
rebut that showing. First, Plaintiffs did not accuse Mr. Abrams of “classic money laundering,”
id., in their amended complaint. They alleged he was a “Settlement and IDF Advocate/
Promoter,” and even separated him from other defendants who were alleged to have donated to
certain causes related to purported events occurring abroad. Compare Am. Compl. § 41 with id.
1111 31-40, 42-54. Second, unsupported, conclusory allegations of criminal activity or the
encouragement of such activity on the part of a federal employee cannot, under basic pleading
standards, rebut a showing that the actual factual allegations fall within the discretionary-
function exception. See Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). Third, and most notably,
Plaintiffs make no effort whatsoever to address—Iet alone grapple with—the substantial and
relevant case law the United States cited in its motion to dismiss that demonstrates that Mr.
Abrams’s alleged actions regarding United States policy in the Middle East are precisely the sort
of activity that the discretionary-function exception covers. See Doc. 104, United States’ Mot. to
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Dismiss, at 11 (citing cases from the First, Ninth, and D.C. Circuits). Accordingly, Plaintiffs’
FTCA claims against the United States must be dismissed.

Plaintiffs’ references to other allegations in their amended complaint regarding Mr.
Abrams’s alleged actions before and after his eight years at the White House are of no moment.
As the United States explained in its motion to dismiss, (and as any reasonable construction of
the amended complaint supports), it views those allegations as offering context to Mr. Abrams’s
alleged motivations while acting as Deputy National Security Advisor, not as the operative
allegations of customary international law violations with respect to Mr. Abrams’s conduct. See
Doc. 104, United States’ Mot. to Dismiss, at 22 n.8. The Attorney General’s designee’s
certification “is conclusive unless challenged.” Gutierrez de Martinez v. Drug Enf’t Admin., 111
F.3d 1148, 1153 (4th Cir. 1997). Plaintiffs’ recitation of conclusory allegations that, in any event,
do not state a plausible claim of Mr. Abrams’s purported involvement in some ill-defined
financial conspiracy, fails to rebut that conclusion. Moreover, Plaintiffs offer no response to the
United States’ showing that much of Mr. Abrams’s alleged actions are core First Amendment-
protected activities because they involve debate on public issues. See Doc. 104, United States’
Mot. to Dismiss, at 22-23. Indeed, one of the cases Plaintiffs cite in their opposition relating to
another issue indicates that where First Amendment protections apply, they would apply to limit
claims for alleged violations of customary international law. See Sexual Minorities Uganda v.
Lively, 960 F. Supp. 2d 304, 328 (D. Mass. 2013) (noting in case involving ATS claims that
“Defendant is correct that the First Amendment places limits on the imposition of tort liability
linked to offensive speech, and that the protection of free expression, including the protection of
‘thought we hate,’ is a centerpiece of our democracy.” (citing and quoting Snyder v. Phelps, 562
U.S. 443, 453 (2011))).

Furthermore, Plaintiffs’ conclusory assertion in their opposition that Mr. Abrams is a
“donor” who financed money laundering, Doc. 112, Pls.” Opp’n, at 7-8, is contrary to the
allegations in their amended complaint, which, as explained above, paint Mr. Abrams as a
“Settlement and IDF Advocate/Promoter,” not as a donor to Israeli settlement causes. In any
event, given that this Court has ordered briefing on subject-matter jurisdiction only, see Doc. 97,
Dec. 15,2016 Order, at 1, and given the United States’ other dispositive jurisdictional arguments
explained below, there is no need at this juncture to determine whether Plaintiffs’ allegations
regarding Mr. Abrams’s supposed involvement in a conspiracy to finance Israeli settlements are
operative and, even if so, whether they are sufficient to state a claim.

* * * *

2. Detroit International Bridge Co. v. Canada

On November 21, 2017, the U.S. Court of Appeals for the D.C. Circuit issued its decision
in Detroit International Bridge Co. v. Canada, No. 16-5270. For discussion of the
proceedings at the U.S. district court level, see Digest 2013 at 104-10; for discussion of a
claim based on the same set of facts, brought pursuant to NAFTA Chapter 11, see Digest
2014 at 461-63. The Detroit International Bridge Company (“the Company”) challenged
the approval by Under Secretary of State for Economic Growth, Energy and the
Environment Robert Hormats of the Crossing Agreement between Canada and the State
of Michigan under the International Bridge Act (“IBA”), and the issuance of a
Presidential Permit for the construction of a second bridge within two miles of the
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Company’s existing bridge (the Ambassador Bridge). The lower court dismissed as to
most counts in the complaint and granted summary judgment on the remaining count.
The Court of Appeals affirmed, noting that the determination of whether to issue the
Presidential Permit was not subject to judicial review. Excerpts follow from the opinion.”

Under IBA Section 4, no international bridge may be constructed without Presidential approval.
33 U.S.C. 8 535b. By Executive Order in 1968, as amended in 2004, the President authorized the
Secretary of State to issue permits approving bridges under Section 4 unless there is
disagreement among consulted agencies, in which event the matter is returned to the President
“for consideration and a final decision.” Exec. Order 13,337, 69 Fed. Reg. 25,299, § 1(g)-(i).
Challenging the dismissal of Count 6, the Company acknowledges that Presidential action is not
subject to judicial review under the Administrative Procedure Act (“APA”), 5 U.S.C. § 704.
Applt’s Br. 51-52 (citing Franklin v. Massachusetts, 505 U.S. 788, 800-01 (1992)). Rather, it
maintains that the issuance of a Presidential Permit by the Secretary of State is final agency
action, regardless of whether this authority was delegated by the President, and thus it is
reviewable pursuant to the APA. But even if the Presidential Permit issuance were agency action,
it is unreviewable under the APA because it is “committed to agency discretion by law,” 5
U.S.C. § 701(a)(2).

The 1968 Executive Order on Presidential Permits stated that “the proper conduct of the
foreign relations of the United States requires that executive permission be obtained for the
construction and maintenance at the borders of the United States of facilities connecting the
United States with a foreign country.” Exec. Order 11,423, 33 Fed. Reg. 11,741, pmble.
(emphasis added). The 2004 Executive Order affirmed that the Secretary should issue a
Presidential Permit if doing so “would serve the national interest.” Exec. Order 13,337, 69 Fed.
Reg. 25,299, § 1(g); see Exec. Order 11,423, 33 Fed. Reg. 11,741, § 1(d). In the foreign affairs
arena, the court lacks a standard to review the agency action. As the court explained in Dist. No.
1, Pac. Coast Dist., Marine Engineers’ Beneficial Ass'n v. Marine Admin., et al., 215 F.3d 37, 42
(D.C. Cir. 2000), generally “judgments on questions of foreign policy and national interest ...are
not subjects fit for judicial involvement.” “By long-standing tradition, courts have been wary of
second-guessing executive branch decision[s] involving complicated foreign policy matters.”
Legal Assistance for Vietnamese Asylum Seekers v. Dep’t of State, Bureau of Consular Affairs,
104 F.3d 1349, 1353 (D.C. Cir. 1997).

The Company offers no persuasive argument for adopting a different approach with
respect to issuance of the Section 4 Presidential Permit here. Its reliance on Dickson v. Sec’y of
Def., 68 F.3d 1396 (D.C. Cir. 1995), and Marshall Cnty. Health Care Auth. v. Shalala, 988 F.2d
1221 (D.C. Cir. 1993), is misplaced. The issue in those cases arose in the context of military
discharge classifications and Medicare reimbursement, respectively. By contrast, the context
surrounding issuance of a Section 4 Presidential Permit under the IBA involves a determination
rife with executive discretion in an area that the U.S. Constitution principally vests in the

* Editor’s note: The opinion was corrected and reissued on March 6, 2018 by order of the U.S. Court of
Appeals for the District of Columbia Circuit, en banc.
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political branches. See e.g., Schneider v. Kissinger, 412 F.3d 190, 194 (D.C. Cir. 2005). Because
the challenged issuance is not subject to judicial review, the court need not decide whether the
issuance is presidential action under Franklin, 505 U.S. 788.

* * * *

3. Sokolow

As discussed in Digest 2015 at 144-45, the United States filed a statement of interest in
a case against the Palestinian Authority (“PA”) and the Palestinian Liberation
Organization (“PLO”) urging the court to take into account national security and foreign
policy interests in deciding whether to stay execution of a judgment against the PA and
whether to impose a bond requirement pending appeal. On August 31, 2016, the U.S.
Court of Appeals for the Second Circuit decided that the district court lacked general or
specific personal jurisdiction over the PA and PLO in the case and vacated the judgment
of the district court. Waldman v. PLO, 835 F.3d 317 (2d. Cir. 2016). Plaintiffs filed a
petition for certiorari on March 3, 2017. On June 26, 2017, the Supreme Court invited
the United State to file a brief expressing its views.™

B. ALIEN TORT STATUTE AND TORTURE VICTIM PROTECTION ACT
1. Overview

The Alien Tort Statute (“ATS”), sometimes referred to as the Alien Tort Claims Act
(“ATCA”), was enacted as part of the First Judiciary Act in 1789 and is codified at 28
U.S.C. § 1350. It provides that U.S. federal district courts “shall have original jurisdiction
of any civil action by an alien for tort only, committed in violation of the law of nations
or a treaty of the United States.” In 2004 the Supreme Court held that the ATS is “in
terms only jurisdictional” but that, in enacting the ATS in 1789, Congress intended to
“enable[] federal courts to hear claims in a very limited category defined by the law of
nations and recognized at common law.” Sosa v. Alvarez-Machain, 542 U.S. 692 (2004).
By its terms, this statutory basis for suit is available only to aliens.

The Torture Victim Protection Act (“TVPA”), which was enacted in 1992, Pub. L.
No. 102-256, 106 Stat. 73, appears as a note to 28 U.S.C. § 1350. It provides a cause of
action in federal courts against “[a]n individual . . . [acting] under actual or apparent
authority, or color of law, of any foreign nation” for individuals, including U.S. nationals,
for torture and/or extrajudicial killing. The TVPA contains an exhaustion requirement
and a ten-year statute of limitations.

The following entries discuss 2017 developments in a selection of cases brought
under the ATS and the TVPA in which the United States participated.

™ Editor’s note: The U.S. brief was filed on February 22, 2018 and will be discussed in Digest 2018. On
April 2, 2018, the Supreme Court denied the petition for certiorari.
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2. ATS and TVPA Cases Post-Kiobel

In 2013, the U.S. Supreme Court dismissed ATS claims in Kiobel v. Royal Dutch Petroleum
Co., 133 S. Ct. 1659 (2013). For further background on the case, see Digest 2013 at 111-
17 and Digest 2011 at 129-36. The majority of the Court reasoned that the principles
underlying the presumption against extraterritoriality apply to claims under the ATS,
and that “even where the claims touch and concern the territory of the United States,
they must do so with sufficient force to displace the presumption against extraterritorial
application.”

a. Al-Tamimi

As discussed in Section |, supra, the United States filed briefs in support of its motion to
dismiss claims against a U.S. government official for allegedly enabling unlawful acts
against Palestinians by Israel Defense Forces (“IDF”). The section of the January 27, 2017
U.S. brief regarding the TVPA and ATS is excerpted below. Other sections of the brief
regarding the FTCA and the political question doctrine are excerpted supra and infra.

Even without the above threshold barriers facing Plaintiffs’ claims, this Court should dismiss
their claims against the United States brought under the TVPA and the ATS because those
statutes do not provide jurisdiction for those claims.

a. The Torture Victim Protection Act does not provide jurisdiction for

Plaintiffs’ claims against the United States.

Plaintiffs’ claims related to alleged war crimes must be dismissed because the two
statutes Plaintiffs invoke—the TVPA and the ATS, see Am. Compl. 1 1-3—do not provide
jurisdiction over their claims against the United States. The TVPA does not provide jurisdiction
because Mr. Abrams, a former United States government official, was not acting under the
authority of a “foreign nation.” See Saleh v. Titan Corp., 580 F.3d 1, 13 n.9 (D.C. Cir. 2009) (“In
the TVPA . .. Congress exempted American government officers and private U.S. persons from
the statute.”); Jerez v. Republic of Cuba, 777 F. Supp. 2d 6, 18 (D.D.C. 2011) (explaining that a
cause of action under the TVPA is available only against an individual acting “under actual or
apparent authority, or color of law, of any foreign nation” (emphasis added)).

b. This Court does not have jurisdiction over Plaintiffs’ Alien Tort Statute

claims.

For the reasons stated above in Parts I and II, Plaintiffs’ ATS claims must be dismissed
because the United States has not waived its sovereign immunity and because those claims raise
political questions. Additionally, those claims involve alleged events, including injuries
occurring abroad, that do not “touch and concern” the territory of the United States “with
sufficient force to displace the presumption against extraterritorial application” of federal statutes
to claims brought under the ATS. Kiobel v. Royal Dutch Petroleum Co., 133 S. Ct. 1659, 1669
(2013). Cf. Smith, 507 U.S. at 203-04 (discussing the “presumption against extraterritorial
application of United States statutes” in dismissing FTCA claim for events in Antarctica).
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In Kiobel, the Supreme Court held that the presumption against the extraterritorial
application of federal statutes applies to claims brought under the ATS. See Kiobel, 133 S. Ct. at
1669. There, the Court dismissed a case against foreign corporations based on foreign conduct
and added that “even where the claims touch and concern the territory of the United States, they
must do so with sufficient force to displace the presumption against extraterritorial application.”
Id. Since Kiobel, several circuit courts have struggled with developing a legal framework to
determine precisely when claims “touch and concern” United States territory “with sufficient
force to displace the presumption,” largely in the context of claims against corporations. See,
e.g., Adhikari v. Kellogg Brown & Root, Inc., No 15-20225, 2017 WL 33556, *4-5 (5th Cir. Jan.
3, 2017) (adopting framework based on Morrison v. Nat’l Austl. Bank Ltd., 561 U.S. 247
(2010)); Doe v. Drummond Co., Inc., 782 F.3d 576, 586-93 (11th Cir. 2015) (surveying
approaches of other circuits and adopting its own framework), cert. denied, 136 S. Ct. 1168
(2016); Mastafa v. Chevron Corp., 770 F.3d 170, 181-94 (2d Cir. 2014) (adopting framework
based on Morrison); Al Shimari v. CACI Premier Tech., Inc., 758 F.3d 516, 528 (4th Cir. 2014)
(adopting framework based on a fact-based inquiry).

That debate, however, is irrelevant here. In addition to the United States’ sovereign
immunity and the political question doctrine, which provide ample grounds to dismiss Plaintiffs’
claims against the United States, those claims as pled here do not “touch and concern” the
territory of the United States with “sufficient force.” Plaintiffs’ complaint against the United
States alleges that Palestinians suffered various injuries abroad at the hands of Israeli soldiers
and citizens, who were somehow encouraged by a United States official. On its face, and absent
any other United States interest sufficient to support jurisdiction here, such a claim does not
displace the presumption against extraterritorial application of federal statutes to claims brought
under the ATS. This is so because most of the allegations against Mr. Abrams are either
conclusory or irrelevant to the purported ATS claims; the nexus between Mr. Abrams and the
alleged torts is highly attenuated; the specific acts pled against Mr. Abrams primarily occurred
abroad; the alleged torts by the IDF and by Israeli settlers—including the purported injuries and
the commission of the tortious acts—occurred abroad; acceptance of Plaintiffs’ theory of liability
here risks rendering the Supreme Court’s holding in Kiobel academic, at least at the pleadings
stage; and no United States interest is sufficient to support jurisdiction over Plaintiffs’ claims
against the United States.

At the outset, the vast majority of Plaintiffs’ allegations against Mr. Abrams are either
conclusory or have no bearing on their claims. See, e.g., Am. Compl. pp. 19 (conclusory
allegation that Abrams “encouraged . . . wholesale violence”); 27 (conclusory allegation that
Abrams “encouraged and justified” settlement expansions and ethnic cleansing); 9 1
(conclusory allegation that Abrams “formulated” his plan to conspire while in the United States);
17 (allegation that Abrams has been a featured speaker at AIPAC conferences, which has no
bearing on claim); 41 (conclusory allegation that Abrams has been unofficial paid spokesman of
settlements); 86 (conclusory allegation that Abrams “encouraged” illegal land seizures by Israeli
settlers); 186 (conclusory allegation that Abrams “encouraged” war crimes). Such conclusory or
irrelevant allegations are insufficient to displace the presumption against extraterritorial
application of the ATS. See Mastafa, 770 F.3d at 190 (“[O]ur jurisdictional analysis need not
take into account allegations that, on their face, do not satisfy basic pleading requirements.”).

As for Plaintiffs’ allegations regarding Mr. Abrams’s purported testimony to Congress
and articles in news publications, see, e.g., Am. Compl. p. 20, 11 24, 125, 123, those allegations
do not form the basis of Plaintiffs’ claims against the United States, and instead simply offer
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context to Plaintiffs’ claims in terms of Mr. Abrams’s alleged motivations during his purported
interactions with Israeli officials, discussed below. Moreover, Mr. Abrams’s testimony to
Congress and authorship of opinion pieces regarding prominent issues and policies in
international affairs are core First Amendment-protected activities that do not constitute an
actionable tort. See, e.g., NAACP v. Claiborne Hardware Co., 458 U.S. 886, 933 (1982)
(emotional speech supporting civil rights boycott and threatening “discipline” to boycott
violators protected by First Amendment and could not form basis for tort claim). Indeed,
testimony to Congress and authorship of opinion pieces presenting a perspective on political
issues “is the essence of First Amendment expression.” Mcintyre v. Ohio Elections Comm’n, 514
U.S. 334, 347 (1995); see also N.Y. Times Co. v. Sullivan, 376 U.S. 254, 271 (1964) (“debate on
public issues should be uninhibited, robust, and wide-open”).

The remaining allegations regarding purported interactions between Mr. Abrams and
Israeli officials are insufficient to displace the presumption against extraterritorial application of
federal statutes to claims brought under the ATS. Those allegations involve alleged events
occurring abroad that are far too attenuated and removed from the supposed war crimes to be
relevant to Plaintiffs’ claims. For example, Plaintiffs’ allegation that Mr. Abrams met abroad
with former Prime Minister Sharon in Rome and with aides to Israeli Prime Ministers in Europe,
Am. Compl. p. 20, do not displace the presumption. In any event, Mr. Abrams’s alleged
interactions with Israeli government officials regarding Israeli settlement policy, wherever they
occurred, are too attenuated from the purported actions of Israeli settlers themselves or from
Plaintiffs’ allegations of injury, and are, as a general matter, insufficient to displace the
presumption. See, e.g., Drummond Co., 782 F.3d at 598 (holding that allegations regarding
decision-making, funding, and policy choices occurring in the United States insufficient to
displace presumption where agreement, planning, and execution of purported crimes occurred
abroad).

Moreover, the injuries Plaintiffs allege clearly occurred abroad. In conjunction with the
other factors discussed above regarding Plaintiffs’ claims against the United States, this weighs
against displacing the presumption in this case. At bottom, Plaintiffs allege that a United States
official was in some highly attenuated and ill-defined manner involved in the conduct of foreign
agents who allegedly caused harm abroad. Under basic tort principles, those foreign agents’
alleged torts occurred abroad, the location of the alleged injuries is abroad, and the jurisdiction
with the more substantial interest in the resolution of this litigation is abroad. Cf. Sosa, 542 U.S.
at 711 (holding that for purposes of the foreign-country exception to the FTCA, 28 U.S.C.

8 2680(K), a tort “aris[es]” where the injury occurs); Jaffe v. Pallotta Teamsworks, 374 F.3d
1223, 1227 (D.C. Cir. 2004) (noting that in tort cases, D.C. courts apply “the law of the
jurisdiction with the more substantial interest in the resolution of the issue,” which considers
“(1) the place where the injury occurred, (2) the place where the conduct causing the injury
occurred, (3) the domicile, residence, nationality, place of incorporation and place of business of
the parties, and (4) the place where the relationship is centered” (internal citations and quotations
omitted)); see also Adhikari, 2017 WL 33556, at *7-8. Indeed, the substantial implications of the
resolution of Plaintiffs’ claims for the conduct of United States foreign relations buttresses the
fact that those claims raise non-justiciable political questions. ...

Furthermore, to the extent Plaintiffs’ claims are based on the alleged conspiracy between
Mr. Abrams and other defendants, such a claim does not automatically rebut the presumption
against extraterritorial application of federal statutes to claims brought under the ATS. In effect,
that claim echoes the “headquarters doctrine” that the Sosa Court rejected in the context of tort
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claims brought under the FTCA. See 542 U.S. at 702-03. As with the foreign-country exception,
allowing such claims automatically to overcome the presumption against extraterritoriality would
“swallow” that presumption whole, “certainly at the pleadings stage.” Id. at 703.

Lastly, there is no United States interest sufficient to support exercising jurisdiction over
Plaintiffs’ claims. See supra, note 6. In sum, regardless of which legal framework applies to
determining when claims brought under the ATS “touch and concern” the United States with
sufficient force to rebut the presumption against extraterritorial application of federal statutes,
Plaintiffs’ claims certainly do not. Their claims against the United States should be dismissed.

* * * *

Excerpts below come from the section of the March 10 reply brief of the United
States discussing the TVPA and ATS.

Lastly, Plaintiffs have failed to rebut the United States’ showing that neither of the statutes
Plaintiffs invoke provides jurisdiction for their claims against the United States. Plaintiffs fail to
address at all the United States’ showing regarding the Torture Victim Protection Act, see Doc.
104, United States’ Mot. to Dismiss, at 19. They therefore have conceded that point. See Kone,
808 F. Supp. 2d at 83.

And their efforts to grapple with the United States’ showing regarding the ATS and its
extraterritorial scope as to the alleged actions of the United States through Mr. Abrams are
insufficient. In response to that showing, Plaintiffs cite outdated or irrelevant case law. For
example, Plaintiffs’ heavy reliance on In re South African Apartheid Litigation, 617 F. Supp. 2d
228 (S.D.N.Y. 2009), a case involving ATS claims for events in South Africa, is of no moment.
See Doc. 112, Pls.” Opp’n, at 16, 18-20. That case preceded Kiobel v. Royal Dutch Petroleum
Co., 133 S. Ct. 1659 (2013). Indeed, In re South African rejected the defendants’
extraterritoriality argument in large part because of “the inapplicability of the presumption
against extraterritorial application of statutes” to the plaintiffs’ ATS claims. In re South African,
617 F. Supp. 2d at 247. That portion of the opinion is no longer good law. See Kiobel, 133 S. Ct.
at 1669. And that is the portion that Plaintiffs effectively rely on when they refer to In re South
African. Similarly, the discussion in Trajano v. Marcos, 978 F.2d 493 (9th Cir. 1992), regarding
extraterritoriality on which Plaintiffs rely, see Doc. 112, Pls.” Opp’n, at 18, preceded Kiobel.
Moreover, both Marcos and Filartiga v. Pefia-Irala, 630 F.2d 876 (2d Cir. 1980), involved
claims against former foreign officials who had committed torture and were enjoying safe haven
in the United States. See Marcos, 978 F.2d at 496; Filartiga, 630 F.2d at 878. Those officials had
“become . . . an enemy of all mankind.” Sosa, 542 U.S. at 732 (quoting Filartiga, 630 F.2d at
890). Those cases are readily distinguishable from this one. Plaintiffs make no suggestion, let
alone a plausible one, that the United States official whose alleged actions underlie their claims
against the United States committed torture.

Furthermore, Plaintiffs’ reliance on Simon v. Republic of Hungary, 812 F.3d 127 (D.C.
Cir. 2016), is misplaced. See Doc. 112, Pls.” Opp’n, at 19. That case supports the United States’
position—not that of Plaintiffs. In Simon, Holocaust survivors from Hungary brought claims
under the ATS and under the Foreign Sovereign Immunities Act, 28 U.S.C. 88 1604-05 (FSIA),
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against the Hungarian government and Hungarian companies for events of the Holocaust. See
Simon v. Republic of Hungary, 37 F. Supp. 3d 381, 386 (D.D.C. 2014), rev'd in part, 812 F.3d
127. The district court dismissed plaintiffs’ ATS claims under Kiobel because they did not
“touch and concern” the United States with sufficient force to rebut the presumption against
extraterritoriality. See Simon, 37 F. Supp. 3d at 442-43. The Simon plaintiffs did not appeal that
ruling. See 812 F.3d 127. Accordingly, Simon supports the United States’ showing that under
Kiobel, Plaintiffs’ claims against it must be dismissed.

Lastly, and contrary to Plaintiffs’ suggestion, Doe v. Exxon Mobil Corp., 69 F. Supp. 3d
75 (D.D.C. 2014), did not decide whether the plaintiffs’ allegations overcame the presumption
against extraterritoriality that applies to claims brought under the ATS. Instead, that court
granted plaintiffs leave to amend their complaint in light of Kiobel. See id. at 97 (“For this
reason, the Court is of the view that plaintiffs should have the opportunity to file for leave to
amend their complaint in light of the intervening change in the law created by Kiobel.”). Based
on a review of the docket in Doe, it appears that the plaintiffs did not file an amended complaint
within the time prescribed by the court. See id. at 106; id., No. 1:07-cv-1022, ECF Nos. 83-87.
Accordingly, that lone district court case does not conclusively address the question of whether
the claims there “touched and concerned” the United States with sufficient force to rebut the
presumption against extraterritoriality. In sum, none of the cases Plaintiffs cite rebuts the United
States’ showing that neither the TVPA nor the ATS provides jurisdiction for Plaintiffs’ claims
against it. This Court should dismiss those claims.

* * * *

b. Saleh v. Bush

On February 10, 2017, the U.S. Court of Appeals for the Ninth Circuit filed its opinion in
Saleh v. Bush, No. 15-15098. The Court of Appeals affirmed the district court’s dismissal
of an action brought against former U.S. government officials alleging that the war
against Iraq during the administration of President George W. Bush was in violation of
the Alien Tort Statute. Excerpts follow from the court’s opinion (with most footnotes
omitted).

The Alien Tort Statute grants “district courts . . . original jurisdiction of any civil action by an
alien for a tort only, committed in violation of the law of nations or a treaty of the United States.”
28 U.S.C. 8 1350. Not every violation of the law of nations gives rise to a claim that can be
brought under the ATS. Rather, “any claim based on the present-day law of nations [must] rest
on a norm of international character accepted by the civilized world and defined with a
specificity comparable to the features of the 18th-century paradigms” that the drafters of the ATS
had in mind—*“violation of safe conducts, infringement of the rights of ambassadors, and
piracy.” Sosa v. Alvarez-Machain, 542 U.S. 692, 724-25 (2004). The set of “ATS torts”—
violations of norms of international law giving rise to claims cognizable under the ATS—is,
therefore, not frozen in time, but the Supreme Court has instructed us to be wary of adding to
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that set. See id. at 729 (“[T]he door to further independent judicial recognition of actionable
international norms . . . is still ajar subject to vigilant doorkeeping, and thus open to a narrow
class of international norms today.”). Perhaps not surprisingly, only a few new ATS torts have
been recognized by federal appellate courts since Sosa was decided. See, e.g., Doe | v. Nestle
USA, Inc., 766 F.3d 1013, 1022 (9th Cir. 2014) (holding that a violation of the “prohibition
against slavery” gives rise to a claim under the ATS); Abdullahi v. Pfizer, Inc., 562 F.3d 163,
169 (2d Cir. 2009) (concluding that a violation of the “prohibition . . . against nonconsensual
human medical experimentation” is an ATS tort).

Plaintiff asks us to recognize a violation of the norm against aggression as an ATS tort.
We need not decide that issue. Assuming, without deciding, that engaging in aggression
constitutes an ATS tort, Plaintiff’s claims against Defendants nonetheless fail, because Congress
has granted Defendants official immunity from those claims. The only proper defendant in this
case is therefore the United States, and Plaintiff’s claims against the United States are barred
because Plaintiff failed to exhaust administrative remedies as required by the FTCA.

We first address the question whether Defendants are entitled to immunity under the
terms of the Westfall Act. We then address Plaintiff’s argument that, even if the Westfall
Act purports to confer immunity on Defendants, immunity cannot attach because Plaintiff has
alleged that Defendants violated a jus cogens norm of international law.

A Defendants’ Official Immunity Under the Westfall Act

“The concept of the immunity of government officers from personal liability springs from
the same root considerations that generated the doctrine of sovereign immunity. While the latter
doctrine—that the ‘King can do no wrong’—did not protect all government officers from
personal liability, the common law soon recognized the necessity of permitting officials to
perform their official functions free from the threat of suits for personal liability.” Scheuer v.
Rhodes, 416 U.S. 232, 239 (1974), abrogated on other grounds by Harlow v. Fitzgerald, 457
U.S. 800 (1982). “[T]he scope of absolute official immunity afforded federal employees is a
matter of federal law, to be formulated by the courts in the absence of legislative action by
Congress.” Westfall v. Erwin, 484 U.S. 292, 295 (1988) (internal quotation marks omitted),
superseded on other grounds by Pub. L. No. 100-694, 102 Stat. 4563 (1988), codified at
28 U.S.C. § 2679(d). “The purpose of such official immunity is not to protect an erring official,
but to insulate the decision-making process from the harassment of prospective litigation.” I1d.

The Westfall Act, which was enacted in response to the Supreme Court’s decision in
Westfall, “accords federal employees absolute immunity from common-law tort claims arising
out of acts they undertake in the course of their official duties.” Osborn v. Haley, 549 U.S. 225,
229 (2007). The immunity extends to both “negligent” and “wrongful” “act[s] or omission[s] of
any employee . . . acting within the scope of his office or employment.” 28 U.S.C. § 2679(b)(1).
The Act does not set out a test to determine whether an employee was “acting within the scope of
his office or employment”; rather, Congress intended that courts would apply “the principles of
respondeat superior of the state in which the alleged tort occurred” in analyzing the scope-of-
employment issue. Pelletier v. Fed. Home Loan Bank of S.F., 968 F.2d 865, 876 (9th Cir. 1992).
The same analysis was employed before passage of the Westfall Act to determine whether the
United States could be liable for an employee’s torts under the FTCA. Id. at 875-76.

The Westfall Act provides a procedure by which the federal government determines
whether an employee is entitled to immunity. When a current or former federal employee is sued
and the employee believes that he is entitled to official immunity, he is instructed to “deliver . . .
all process served upon him . . . to his immediate supervisor” or other designated official, who
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then “furnish[es] copies of the pleadings and process therein to the United States attorney for the
district embracing the place wherein the proceeding is brought, to the Attorney General, and to
the head of his employing Federal agency.” 28 U.S.C. § 2679(¢c). The Attorney General then
determines whether “the defendant employee was acting within the scope of his office or
employment at the time of the incident out of which the claim arose.” Id. § 2679(d)(1). If so, the
Attorney General issues a “scope certification,” which “transforms an action against an
individual federal employee into one against the United States.” Hui v. Castaneda, 559 U.S. 799,
810 (2010). The “United States shall be substituted as the party defendant,” 28 U.S.C.

8 2679(d)(1), and the employee is released from any liability: “The remedy against the United
States . . . is exclusive of any other civil action or proceeding for money damages by reason of
the same subject matter against the employee whose act or omission gave rise to the claim or
against the estate of such employee. Any other civil action or proceeding for money damages
arising out of or relating to the same subject matter against the employee or the employee’s
estate is precluded without regard to when the act or omission occurred.” Id. § 2679(b)(1).

The Westfall Act does not provide immunity to an official from a suit “brought for a
violation of the Constitution of the United States.” Id. § 2679(b)(2)(A). That preserves claims
against federal officers under Bivens v. Six Unknown Named Agents of Federal Bureau of
Narcotics, 403 U.S. 388 (1971). Hui, 559 U.S. at 807. The Act also does not provide immunity
from a suit “brought for a violation of a statute of the United States under which such action
against an individual is otherwise authorized.” 28 U.S.C. § 2679(b)(2)(B). Neither exception
applies here.

But Plaintiff argues that Defendants’ actions were not taken within the scope of their
employment and that, therefore, they are not entitled to immunity under the Westfall Act in the
first place. Plaintiff’s argument embraces two distinct theories. The first theory is that
Defendants in this case acted outside the scope of their employment because they (1) started
planning the attack on Iraq before they ever took office, (2) attacked Iraq out of personal
motives, and (3) were not employed to instigate an unlawful war. The second theory is that the
scope-of-employment inquiry under the Westfall Act must be conducted with an eye toward the
United States’ treaty obligations. That is, the statute should not be construed to allow an act to be
deemed “official” when the United States has entered into treaties condemning that same act. We
will address those two theories in turn, and we will then address Plaintiff’s challenge to the
district court’s denial of her request for an evidentiary hearing concerning the scope certification.

1. The Scope-of-Employment Test

* * * *

Plaintiff claims that Defendants (particularly Wolfowitz and Rumsfeld) were not acting
within the scope of their employment in carrying out the Irag War because they started planning
the war before taking office. There are at least two problems with this argument. First, the
alleged tortious acts of aggression—the invasion of Irag—took place after Defendants occupied
public office, and what took place in the late 1990s was not planning, but only advocacy. During
most of that time, neither Wolfowitz nor Rumsfeld could have known that he would soon be in a
position to help implement his policy preferences. Second, pre-employment statements of intent
or belief do not take the later acts of public officials outside the scope of their employment. ...

* * * *
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In summary, reading the Westfall Act in a straightforward manner and applying District
of Columbia respondeat superior law to the facts alleged in the operative complaint, we hold that
Defendants’ alleged actions fell within the scope of their employment.

2. Construing the Westfall Act With an Eye Toward Treaty Obligations

Plaintiff next argues that the Westfall Act should not be interpreted so as to regard as
“official” an act condemned by treaty. Plaintiff cites as support for this proposition the United
Kingdom case of Regina v. Bartle & the Commissioner of Police for the Metropolis & Others ex
parte Pinochet (No. 3), [2000] 1 A.C. 147 (H.L.) (appeal taken from Q.B. Div’l Ct.) (U.K.),
reprinted in 38 I.L.M. 581 (1999), in which the House of Lords ruled that former Chilean leader
Augusto Pinochet was not entitled to official immunity for the role that he played in ordering
acts of torture and other violations of international law. Many of the Law Lords reasoned that
Pinochet’s acts could not be considered official because the Convention Against Torture’ forbade
such acts, and Chile was a party to that treaty. 38 I.L.M. at 595 (opinion of Lord Browne-
Wilkinson); id. at 62627 (opinion of Lord Hope); id. at 638-39 (opinion of Lord Hutton); id. at
64243 (opinion of Lord Saville). The United States has signed several treaties and other
international agreements condemning aggressive war, and Plaintiff argues that interpreting the
Westfall Act to allow for immunity in this case would conflict with those agreements.

This argument suffers from at least two fatal flaws. First, the equivalent of the “scope of
employment” test in the Pinochet case was a creature of international law, not a test set out by a
domestic statute. The Law Lords were tasked with determining whether Pinochet’s actions could
be considered “official” as a matter of international law. The effect of a treaty on that
international-law analysis has little bearing on that same treaty’s effect on the scope-of-
employment analysis under domestic law.

Second, although we have suggested that ambiguous statutes should be interpreted to
avoid conflicts even with non-self-executing treaties, Kim Ho Ma v. Ashcroft, 257 F.3d 1095,
1114 (9th Cir. 2001), the Westfall Act is not, in any relevant way, ambiguous. With the Westfall
Act—which was enacted after the passage of each of the treaties and agreements to which
Plaintiff cites—Congress clearly intended to grant federal officers immunity to the same extent
that the United States would have been liable for those employees’ tortious acts under the FTCA
(subject to exceptions that are not relevant to today’s analysis). Pelletier, 968 F.2d at 876. When
the Westfall Act was passed, it was clear that this immunity covered even heinous acts. See, e.g.,
Hoston v. Silbert, 681 F.2d 876, 877-80 (D.C. Cir. 1982) (per curiam) (holding that United
States Marshals were acting in the scope of their employment when they allegedly beat an
unarmed, shackled prisoner and left him to die in a holding cell).

In short, the treaties and charters cited by Plaintiff do not alter our conclusion that the
Westfall Act, by its plain terms, immunizes Defendants from suit.

* * * *

B. Jus Cogens Violations and Domestic Official Immunity

Finally, Plaintiff argues that Defendants cannot be immune under the Westfall Act
because she alleges violations of a jus cogens norm of international law. “[ A] jus cogens norm,
also known as a ‘peremptory norm’ of international law, ‘is a norm accepted and recognized by

" United Nations Convention Against Torture and Other Forms of Cruel, Inhuman or Degrading
Treatment or Punishment, Dec. 10, 1984, 1465 U.N.T.S. 85.



139 DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW

the international community of states as a whole as a norm from which no derogation is
permitted and which can be modified only by a subsequent norm of general international law
having the same character.”” Siderman de Blake v. Argentina, 965 F.2d 699, 714 (9th Cir. 1992)
(quoting Vienna Convention on the Law of Treaties art. 53, May 23, 1969, 1155 U.N.T.S. 332).
“Whereas customary international law derives solely from the consent of states, the fundamental
and universal norms constituting jus cogens transcend such consent.” Id. at 715. “Because jus
cogens norms do not depend solely on the consent of states for their binding force, they enjoy the
highest status within international law.” Id. (internal quotation marks omitted). “International law
does not recognize an act that violates jus cogens as a sovereign act.” Id. at 718.

Plaintiff contends that Congress simply cannot immunize a federal official from liability
for a jus cogens violation. In effect, Plaintiff argues that (1) there is a jus cogens norm
prohibiting the provision of immunity to officials alleged to have committed jus cogens
violations and, (2) insofar as the Westfall Act violates that norm, it is invalid. The argument is
premised on the idea that “[i]nternational law does not recognize an act that violates jus cogens
as a sovereign act,” so that an official who is alleged to have engaged in such an act cannot cloak
himself in the immunity of the sovereign. Siderman de Blake, 965 F.2d at 718.

We assume, without deciding, that the prohibition against aggression is a jus cogens
norm. But even assuming that the prohibition against aggression is a jus cogens norm, Plaintiff’s
argument that Congress cannot provide immunity to federal officers in courts of the United
States for violations of that norm is in serious tension with our case law. In Siderman de Blake,
we held that Congress could grant a foreign government immunity from suit for alleged
violations of the jus cogens norm against torture. Id. at 718-19. After recognizing that immunity
might not be available as a matter of customary international law, we noted that we were dealing
“not only with customary international law, but with an affirmative Act of Congress”—in that
case, the Foreign Sovereign Immunities Act. Id. at 718.

Siderman de Blake dealt with foreign sovereign immunity, whereas this case concerns the
official immunity of domestic officers. But, if anything, that difference cuts against Plaintiff. The
immunity of foreign officials in our courts flows from different considerations than does the
immunity of domestic officials. Sanchez-Espinoza v. Reagan, 770 F.2d 202, 207 n.5 (D.C. Cir.
1985); accord Universal Consol. Cos. v. Bank of China, 35 F.3d 243, 245 (6th Cir. 1994)
(“[D]omestic sovereign immunity and foreign sovereign immunity are two separate concepts, the
first based in constitutional law and the second in customary international law.”). Given those
different origins, it should be easier for the violation of a jus cogens norm to override foreign
sovereign immunity than domestic official immunity. Therefore, our holding in Siderman de
Blake—that Congress can provide immunity to a foreign government for its jus cogens
violations, even when such immunity is inconsistent with principles of international law—
compels the conclusion that Congress also can provide immunity for federal officers
for jus cogens violations.

C. Jesner v. Arab Bank

On June 27, 2017, the United States filed a brief in the U.S. Supreme Court as amicus
curiae supporting neither party in Jesner v. Arab Bank, No. 16-499. The question
presented to the Supreme Court was whether a corporation can be a defendant in an
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action under the ATS. Petitioners in the case are victims of terrorism in Israel, Gaza, and
the West Bank. Respondent is a multinational bank, which petitioners alleged financed
and facilitated terrorist attacks. The district court dismissed the case based on the 2010
decision of the U.S. Court of Appeals for the Second Circuit in Kiobel, categorically
precluding claims against corporations under the ATS. But, as discussed supra, the
Supreme Court later decided Kiobel without reaching the issue of whether a corporation
can be a defendant under the ATS. The court of appeals affirmed the dismissal in Jesner
based upon circuit precedent and denied rehearing en banc. Excerpts follow (with
footnote omitted) from the brief of the United States before the U.S. Supreme Court,
which argues that a corporation can be a defendant in an action under the ATS. The U.S.
brief also urges that the Supreme Court remand to the court of appeals to address
extraterritoriality and other threshold issues.”™”

Enacted by the First Congress in 1789, the Alien Tort Statute, 28 U.S.C. 1350, grants federal
district courts “original jurisdiction of any civil action by an alien for a tort only, committed in
violation of the law of nations or a treaty of the United States.” See Act of Sept. 24, 1789 (1789
Judiciary Act), ch. 20, § 9, 1 Stat. 77 (providing that federal district courts “shall * * * have
cognizance * * * of all causes where an alien sues for a tort only in violation of the law of
nations”). In Sosa v. Alvarez-Machain, 542 U.S. 692 (2004), this Court construed the ATS to
permit district courts, in appropriate circumstances, to “recognize private claims under federal
common law” for the violation of sufficiently universal and specific international-law standards
of conduct. Id. at 732. Claims under federal common law traditionally include claims against
corporations, and respondent’s corporate status is therefore not a basis for dismissing petitioners’
claims here. Those claims, however, may be subject to dismissal on remand, in whole or in part,
on the alternative ground that they fail to satisfy the extraterritoriality standard identified by this
Court in Kiobel v. Royal Dutch Petroleum Co., 133 S. Ct. 1659 (2013).

l. A CORPORATION CAN BE A DEFENDANT IN A FEDERAL COMMON-LAW
ACTION UNDER THE ALIEN TORT STATUTE FOR THE VIOLATION OF A
WELL-ESTABLISHED INTERNATIONAL-LAW NORM
The ATS permits a federal district court, in appropriate circumstances, to hear a “civil

action” for a “tort * * * in violation of the law of nations.” 28 U.S.C. 1350. A corporation is

capable of being named as a defendant in a common-law “civil action,” and such an action may
involve a “tort,” including a “tort * * * in violation of the law of nations” committed by the
corporation or its agent. A corporation can therefore be a proper defendant in a civil action based
on an otherwise-valid claim under the ATS.

A. A Federal Common-Law “Civil Action” May Name A Corporation As A

Defendant

A “civil action” under the ATS, 28 U.S.C. 1350, arises under federal common law. Since

the time of the ATS’s enactment, the common law has authorized actions against corporations.

*kk

Editor’s note: The Supreme Court decided the case on April 24, 2018, affirming the decision of the
Court of Appeals. The Supreme Court’s opinion will be discussed in Digest 2018.
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1. A claim under the ATS is a “cause of action under U.S. law to enforce a norm of
international law.” Kiobel, 133 S. Ct. at 1666. The task of “defining a cause of action” includes,
inter alia, “specifying who may be liable,” id. at 1665—i.e., the set of permissible defendants.
See, e.g., United States v. Bormes, 568 U.S. 6, 15 (2012) (describing definition of the defendant
class as part of the statute’s “remedial scheme™).

For some types of actions based on international-law violations, Congress has directly
spoken to that question. The Torture Victim Protection Act of 1991 allows damages suits for
certain acts of torture and extrajudicial killing only against an “individual”—i.e., a natural
person. Pub. L. No. 102-256, 106 Stat. 73; see Mohamad v. Palestinian Auth., 566 U.S. 449,
451-452 (2012); see also Kiobel, 133 S. Ct. at 1665.

The text of the ATS, in contrast, “does not distinguish among classes of defendants.”
Argentine Republic v. Amerada Hess Shipping Corp., 488 U.S. 428, 438 (1989). Rather, in
enacting the ATS, the First Congress understood that “the common law would provide a cause of
action” in appropriate cases. S0sa, 542 U.S. at 724, 732; see Kiobel, 133 S. Ct. at 1663.

2. It has long been “unquestionable” under domestic law that corporations are “deemed
persons” for “civil purposes” and can be held civilly liable. United States v. Amedy, 24 U.S. (11
Wheat.) 392, 412 (1826); see Beaston v. Farmers’ Bank, 37 U.S. (12 Pet.) 102, 134 (1838). Both
at the time of the ATS’s enactment and now, corporations have been capable of “suing and being
sued.” ...

As particularly relevant here, corporations have long been capable of being sued in tort.
“At a very early period, it was decided in Great Britain, as well as in the United States, that
actions might be maintained against corporations for torts; and instances may be found, in the
judicial annals of both countries, of suits for torts arising from the acts of their agents, of nearly
every variety.” Philadelphia, Wilmington, & Balt. R.R. v. Quigley, 62 U.S. (21 How.) 202, 210
(1859); see Chestnut Hill & Spring House Tpk. Co. v. Rutter, 4 Serg. & Rawle 6, 17 (Pa. 1818)
(“[F]rom the earliest times to the present, corporations have been held liable for torts.”). In 1774,
for example, Lord Mansfield’s opinion for the Court of King’s Bench held that a corporation
could be held liable in damages for failing to repair a creek that its actions had rendered
unnavigable. See Mayor of Lynn v. Turner, (1774) 98 Eng. Rep. 980. Early American courts
followed suit. See, e.g., Chestnut Hill, 4 Serg. & Rawle at 17; Riddle v. Proprietors of Locks &
Canals on Merrimack River, 7 Mass. (6 Tyng) 168 (1810); Gray v. Portland Bank, 3 Mass. (2
Tyng) 363 (1807); Townsend v. Susquehannah Tpk. Road, 6 Johns. 90 (N.Y. Sup. Ct. 1810).

3. A rule excluding corporations as defendants in actions under the ATS would not only
be inconsistent with the common law, but would also be in considerable tension with the
understanding that corporations can be party to such actions as plaintiffs. In 1795, Attorney
General William Bradford addressed a situation in which “U.S. citizens joined a French privateer
fleet and attacked and plundered the British colony of Sierra Leone.” Kiobel, 133 S. Ct. at 1667.
“In response to a protest from the British Ambassador,” Bradford expressed the view that “‘there
can be no doubt that the company or individuals who have been injured * * * have a remedy by a
civil suit’ ” under the ATS. Id. at 1668 (quoting 1 Op. Att’y Gen. 57, 59 (1795)) (emphasis
added); see Sosa, 542 U.S. at 721.

If the set of potential plaintiffs under the ATS— which is textually limited to “alien[s],”
1789 Judiciary Act § 9, 1 Stat. 77—was understood to include corporations, then the set of
potential defendants—which is not textually limited at all, see Argentine Republic, 488 U.S. at
438—would naturally have been as well. Indeed, a later Attorney General, opining on a
boundary dispute over the diversion of waters from the Rio Grande, stated that citizens of
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Mexico would have a claim under the ATS against the “Irrigation Company.” 26 Op. Att’y Gen.
250, 251 (1907).
B. A “Civil Action” Against A Corporation Under The Alien Tort Statute May
Be Premised On A “Tort In Violation Of The Law Of Nations”

A “tort * * * in violation of the law of nations,” 28 U.S.C. 1350, can provide a valid basis
for an action against a corporate defendant under the ATS. Such a tort is a type of injury or
wrong. The phrase does not impose a limitation on who may be held responsible for the
wrongdoing. And a common-law claim against a corporation may involve such a tort.

1. Both in 1789 and now, the term “tort” has been defined as an “injury or wrong.” ...

Under Sosa, a tort is “in violation of the law of nations,” 28 U.S.C. 1350, for purposes of
the ATS when a certain kind of international-law “norm”—i.e., a particular kind of “standard for
right or wrong behavior,” Black’s Law Dictionary 1223—is transgressed. See Sosa, 542 U.S. at
725, 728-732, 738; see also Kiobel, 133 S. Ct. at 1664-1666, 1668. Sosa explained that, in
enacting the ATS, Congress “understood that the district courts would recognize * * * torts
corresponding to * * * three primary offenses: violation of safe conducts, infringement of the
rights of ambassadors, and piracy.” Sosa, 542 U.S. at 724; see id. at 715, 720. Sosa further
explained that a modern court might construe the relevant “law of nations,” 28 U.S.C. 1350, also
to include a standard of conduct defined by “present-day” international law. Sosa, 542 U.S. at
725. Any such standard, however, must be a “norm of international character accepted by the
civilized world and defined with a specificity comparable to the features of the 18th- century
paradigms.” Ibid.

2. Both corporations and their agents are capable of committing a “tort * * * in violation
of the law of nations,” 28 U.S.C. 1350. A tort by either type of actor could thus support a federal
common-law cause of action against a corporation under the ATS.

No principle of international law precludes the existence of a norm for the conduct of
private actors that applies to the conduct of corporations. “In the past it was sometimes assumed
that individuals and corporations, companies or other juridical persons created by the laws of a
state, were not persons under (or subjects of) international law. In principle, however, individuals
and private juridical entities can have any status, capacity, rights, or duties given them by
international law or agreement, and increasingly individuals and private entities have been
accorded such aspects of personality in varying measures.” 1 Restatement (Third) of Foreign
Relations Law pt. Il intro. note (1986) (footnote omitted). A U.S. Military Tribunal at
Nuremberg, for example, observed that certain action by “private individuals, including juristic
persons,” would be “in violation of international law.” 10 United Nations War Crimes Com-
mission, Law Reports of Trials of War Criminals: The I.G. Farben and Krupp Trials 44 (1949).
Other international-law norms likewise neither require nor necessarily contemplate a distinction
between natural and juridical actors. See, e.g., Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (Torture Convention), art. 1, adopted Dec. 10,
1984, S. Treaty Doc. No. 20, 100th Cong., 2d Sess. 1, 19 (1988), 1465 U.N.T.S. 85, 113, 114
(defining “torture” to include “any act by which severe pain or suffering * * * is intentionally
inflicted on a person” for certain reasons, “by or at the instigation of or with the consent or
acquiescence of a public official or other person acting in an official capacity’””) (emphasis
added); Convention on the Prevention and Punishment of the Crime of Genocide (Genocide
Convention), art. 11, adopted Dec. 9, 1948, 102 Stat. 3045, 78 U.N.T.S. 277, 280 (defining
genocide to include “any of the following acts” committed with intent to destroy a group,
without regard to the type of perpetrator); Geneva Convention Relative to the Treatment of
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Prisoners of War, art. 3, Aug. 12, 1949, 6 U.S.T. 3316, 3318, 75 U.N.T.S. 135, 136 (Common
Article 3) (prohibiting “the following acts,” without regard to the type of perpetrator).

A distinction between natural and juridical actors for purposes of common-law actions
under the ATS would also be at odds with the longstanding treatment of common-law actions
based on piracy, “a violation of the law of nations familiar to the Congress that enacted the
ATS,” Kiobel, 133 S. Ct. at 1667. It was historically “not an uncommon course in the admiralty,
acting under the law of nations,” including in piracy cases, “to treat the vessel in which or by
which, or by the master or crew thereof, a wrong or offence has been done as the offender,
without any regard whatsoever to the personal misconduct or responsibility of the owner
thereof.” Harmony v. United States (The Malek Adhel), 43 U.S. (2 How.) 210, 233 (1844).
“[TThis [wa]s done from the necessity of the case, as the only adequate means of suppressing the
offence or wrong, or insuring an indemnity to the injured party.” Ibid. The principle that a
juridical person (a ship) may be held liable for piracy in violation of the law of nations, and the
logic underlying that principle, cannot readily be squared with a categorical bar against juridical
corporate defendants under the ATS.

That is particularly so because vicarious liability for corporations is itself a well-
pedigreed feature of the common law. As Blackstone explained, “the master is answerable for
the act of his servant, if done by his command, either expressly given, or implied.” Blackstone
417; see Tucker 429-430 (same). That “maxim of ‘respondeat superior * ” has long applied to
corporate and noncorporate defendants alike. Philadelphia & Reading R.R. v. Derby, 55 U.S. (14
How.) 468, 487 (1853); see id. at 485-487 (applying principle to railroad company).

Accordingly, even if a particular norm were not understood to apply directly to the
actions of a corporation as such, a corporation could still be named as a defendant in a common-
law action based on a violation of that norm by a natural person acting as the corporation’s agent
or employee.

3. The history of the ATS reinforces that it permits courts, in appropriate cases, to
recognize common-law claims against corporations for law-of-nations violations.

The First Congress enacted the ATS following the well-documented inability of the
Continental Congress to provide redress for law-of-nations and treaty violations for which the
United States might be held accountable. See Sosa, 542 U.S. at 715-717. That deficiency was
exposed by events like the “so-called Marbois incident of May 1784, in which a French
adventurer, De Longchamps, verbally and physically assaulted the Secretary of the French
Leg[ation] in Philadelphia.” Id. at 716-717; see William R. Casto, The Federal Courts’
Protective Jurisdiction Over Torts Committed In Violation of the Law of Nations, 18 Conn. L.
Rev. 467, 491-492 & n.136 (1986) (Casto); see also Kiobel, 133 S. Ct. 1666. “The assault led the
French Minister Plenipotentiary to lodge a formal protest with the Continental Congress and
threaten to leave the country unless an adequate remedy were provided.” Kiobel, 133 S. Ct. 1666.

A “reprise of the Marbois affair,” Sosa, 542 U.S. at 717, occurred in 1787, during the
Constitutional Convention, when a New York City constable entered the residence of a Dutch
diplomat with a warrant for the arrest of one of his domestic servants. Casto 494; see Kiobel, 133
S. Ct. at 1666-1667. Again, the “national government was powerless to act.” Casto 494. The
United States was “embarrassed by its potential inability to provide judicial relief to foreign
officials injured” within its borders. Kiobel, 133 S. Ct. at 1668. “Such offenses against
ambassadors violated the law of nations, ‘and if not adequately redressed could rise to an issue of
war.” ” Ibid. (quoting Sosa, 542 U.S. at 715). The First Congress addressed that concern both by
criminalizing certain law-of-nations violations (piracy, violation of safe conducts, and
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infringements on the rights of ambassadors), see Act of Apr. 30, 1790 (1790 Act), ch. 9, 88 8, 28,
1 Stat. 113-114, 118, and by providing jurisdiction under the ATS over actions by aliens seeking
civil remedies. Not only a public remedy, but also “a private remedy,” was “thought necessary
for diplomatic offenses under the law of nations,” Sosa, 542 U.S. at 724, and “[t]he ATS ensured
that the United States could provide a forum for adjudicating such incidents,” Kiobel, 133 S. Ct.
at 1668.

In undertaking to provide that forum, Congress did not have a good reason to distinguish
between foreign entanglements for which natural persons were responsible and foreign
entanglements for which organizations of natural persons, such as corporations, were
responsible. Nor did Congress have a good reason to allow a suit to proceed only against a
potentially judgment-proof individual actor while barring recovery against the corporation on
whose behalf he was acting. Take, for example, the 1787 incident involving the Dutch diplomat.
If entry were made into his residence by the agent of a private process-service company for the
purpose of serving a summons, the international affront could perhaps best be vindicated (and
compensation paid) through a private suit against that company. Cf. 1790 Act §8 25-26, 1 Stat.
117-118 (providing that “any writ or process” that is “sued forth or prosecuted by any person”
against an ambassador or “domestic servant” of an ambassador shall be punished criminally and
would constitute a violation of “the laws of nations”).

C. A Common-Law Action Against A Corporation Under The Alien Tort

Statute For Violation Of A Well-Established Norm Is Consistent With
International Law

The ATS permits a common-law “civil action” against a corporate defendant for a
qualifying “tort * * * in violation of the law of nations,” 28 U.S.C. 1350, irrespective of whether
international law would itself provide a remedy against a corporation in such circumstances. An
individual nation’s recognition of such a claim accords with international law, which establishes
substantive standards of conduct but generally leaves each nation with substantial discretion as to
the means of enforcement within its own jurisdiction. See Doe I v. Nestle USA, Inc., 766 F.3d
1013, 1022 (9th Cir. 2014) (“[I]nternational law defines norms and determines their scope, but
delegates to domestic law the task of determining the civil consequences of any given violation
of these norms.”), cert. denied, 136 S. Ct. 798 (2016); Kiobel v. Royal Dutch Petroleum Co., 621
F.3d 111, 152 (2d Cir. 2010) (Leval, J., concurring only in the judgment) (“[I]nternational law
says little or nothing about how those norms should be enforced. It leaves the manner of
enforcement * * * almost entirely to individual nations.”), aff ’d on other grounds, 133 S. Ct.
1659 (2013); Louis Henkin, Foreign Affairs and the United States Constitution 245 (2d ed. 1996)
(“International law itself * * * does not require any particular reaction to violations of law.”)

1. In creating its corporate-defendant bar, the court of appeals construed the ATS to
“leave[] the question of the nature and scope of liability—who is liable for what—to customary
international law.” Kiobel, 621 F.3d at 122. It thus surveyed whether “corporate liability for a
‘violation of the law of nations’ is a norm ‘accepted by the civilized world and defined with a
specificity.” ” Id. at 130 (citations omitted). That inquiry was misconceived.

The phrase “of the law of nations” in the ATS modifies “violation,” not “civil action.” 28
U.S.C. 1350. The “norm” analysis under Sosa thus focuses on whether the international
community specifically and universally condemns the underlying conduct, not whether the
international community specifically and universally imposes civil liability. See, e.g., Sosa,

542 U.S. at 738 (concluding that particular “illegal detention * * * violate[d] no norm of
customary international law”) (emphasis added); see also, e.g., Kiobel, 133 S. Ct. at 1665
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(describing claims under the ATS as premised on “alleged violations of international law
norms”); Sosa, 542 U.S. at 732 (favorably citing description of ATS as limited to “heinous
actions” that “violate[] definable, universal, and obligatory norms ) (citation omitted; emphasis
added). “The question under Sosa is not whether a federal court has jurisdiction to entertain a
cause of action provided by foreign or even international law.” Kiobel, 133 S. Ct. at 1666. It is
“instead whether the court has authority to recognize a cause of action under U.S. law to enforce
a norm of international law.” Ibid. (emphasis added); see, e.g., id. at 1663 (citing Sosa, 542 U.S.
at 714, 724).

The court of appeals’ confusion stemmed in large part from its misreading of footnote 20
in the Sosa opinion. See, e.g., Kiobel, 621 F.3d at 127; see also Pet. App. 52a-54a (Pooler, J.,
dissenting from the denial of rehearing en banc). In that footnote, this Court explained that a
“consideration” that is “related” to “the determination whether a norm is sufficiently definite to
support a cause of action” is “whether international law extends the scope of liability for a
violation of a given norm to the perpetrator being sued, if the defendant is a private actor such as
a corporation or individual.” Sosa, 542 U.S. at 732 & n.20. That footnote references international
law’s state-action doctrine, under which “the distinction between conduct that does and conduct
that does not violate the law of nations can turn on whether the conduct is done by or on behalf
of a State or by a private actor independently of a State.” Kiobel, 621 F.3d at 177 (Leval, J.,
concurring only in the judgment). Under the Torture Convention, for example, conduct qualifies
as “torture,” and thus violates the international-law norm against “torture,” only when done “by
or at the instigation or with the consent or acquiescence of a public official or other person acting
in an official capacity.” Torture Convention art. 1, S. Treaty Doc. No. 20, at 19; 1465 U.N.T.S.
114; compare, e.g., Genocide Convention art. Il, 102 Stat. 3045, 78 U.N.T.S. 280 (no
requirement of state involvement); Common Article 3, 6 U.S.T. 3318, 75 U.N.T.S. 136 (same).
Such a distinction between state and private action in international law can be analogized to the
similar distinction in domestic constitutional law, under which a private party is subject to
constitutional norms only when it can “fairly be said to be a state actor,” Lugar v. Edmondson
Oil Co., 457 U.S. 922, 937 (1982).

The state-action footnote in Sosa does not support transposition of the Sosa requirements
of specificity and universality from the question of conduct to the question of corporate liability.
Although the footnote uses the phrase “scope of liability” to describe the state-action inquiry, it
subsequently clarifies through examples that the inquiry turns on the existence of a “sufficient
consensus” that particular conduct—e.g., “torture” or “genocide”—*violates international law”
when undertaken “by private actors.” Sosa, 542 U.S. at 732 n.20; see ibid. (discussing Kadic v.
Karadzi¢, 70 F.3d 232, 239-241 (2d Cir. 1995), cert. denied, 518 U.S. 1005 (1996), and Tel-Oren
v. Libyan Arab Republic, 726 F.2d 774, 791-795 (D.C. Cir. 1984) (Edwards, J., concurring), cert.
denied, 470 U.S. 1003 (1985)). Reliance on the footnote to support a distinction between natural
and corporate defendants is particularly misplaced in light of its reference to “a private actor
such as a corporation or individual,” which expressly affiliates corporations and natural persons
for ATS purposes. Ibid. (emphasis added).

Respondent defends the court of appeals’ approach on the alternative ground that
“[u]nder normal choice-of-law rules, the types of defendants who may be held liable for
violating a legal rule is a question of substance, not procedure.” Br. in Opp. 29 (emphasis
omitted). But the distinction drawn by the ATS is not between substance and procedure; it is
between the “civil action” (which is defined by federal common law) and the underlying
“violation of the law of nations” (which is defined by international law). 28 U.S.C. 1350; see
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Kiobel, 133 S. Ct. at 1665-1666. As this Court has explained, “identifying” an “international law
norm([] that [is] specific, universal, and obligatory * * * is only the beginning of defining a cause
of action,” which encompasses additional decisions such as “specifying who may be liable.”
Kiobel, 133 S. Ct. at 1665 (citations and internal quotation marks omitted). The application of
domestic law to those decisions may result in a cause of action either narrower or broader in
certain respects than it might be if international law controlled. See ibid. It also gives federal
courts the tools—and the obligation—to apply uniquely domestic considerations in determining
whether a claim against any kind of defendant is warranted in the circumstances of a particular
case.

2. Although international law does not control nations” domestic means of enforcing
international-law norms within its jurisdiction, it may nevertheless be relevant to enforcement
questions. Cf. Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 423 (1964) (explaining that
although “the public law of nations can hardly dictate to a country which is in theory wronged
how to treat that wrong within its domestic borders,” it is, “of course, true that United States
courts apply international law as a part of our own in appropriate circumstances”). There are, for
example, internationally accepted rules on jurisdiction and immunities. See, e.g., 1 Restatement
(Third) of Foreign Relations Law 88 421, 423 (1986) (international law on jurisdiction to
adjudicate); id. 88 451-456 (international law on foreign sovereign immunity); Arrest Warrant of
11 April 2000 (Dem. Rep. Congo v. Belgium), Judgment, 1.C.J. 3, 20-21 (Feb. 14) (head-of-state
immunity).

International law may also inform a U.S. court’s exercise of its domestic common-law
authority under the ATS. The limitation of the strict Sosa test to the question of the standard of
conduct, rather than the question of liability for that conduct, does not prevent federal courts
from taking international law into account in the development of federal common law on issues
to which international law relates. If, for example, international law were clearly to
discountenance the imposition of liability on corporations for violating the law of nations, or a
particular norm under the law of nations, federal courts might be well-served by declining to
recognize a federal common-law claim against corporations under the ATS, even though
common-law claims against corporations have a long historical pedigree. But no such situation is
presented here.

The fact that no international tribunal has been created for the purpose of holding
corporations civilly liable for violations of international law does not counsel against federal
common-law actions against corporations under the ATS. Each international tribunal is specially
negotiated, and limitations are placed on the jurisdiction of such tribunals that may be unrelated
to whether such limitations are required by or reflective of customary international law. See, e.g.,
Rome Statute of the International Criminal Court (Rome Treaty), art. 10, opened for signature
July 17,1998, 2187 U.N.T.S. 90, 98 (“Nothing in this Part shall be interpreted as limiting or
prejudicing in any way existing or developing rules of international law for purposes other than
this Statute.”). That is why, even though no international tribunal has been created for the
purpose of holding natural persons civilly liable, it is nevertheless well-accepted that natural
persons can be defendants in civil actions under the ATS. See, e.g., Flomo v. Firestone Natural
Rubber Co., 643 F.3d 1013, 1019 (7th Cir. 2011) (“If a plaintiff had to show that civil liability
for such violations was itself a norm of international law, no claims under the [ATS] could ever
be successful, even claims against individuals.”).
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Limitations on the jurisdiction of international criminal tribunals to natural persons (see
Kiobel, 621 F.3d at 132-137) appear to be based on reasons unique to criminal punishment—e.g.,
the view under some legal regimes that “criminal intent cannot exist in an artificial entity” or that
“criminal punishment does not achieve its principal objectives when it is imposed on an abstract
entity.” Kiobel, 621 F.3d at 167 (Leval, J., concurring only in the judgment) (emphasis omitted).
In any event, international tribunals are not intended to be the sole (or even the primary) means
of enforcing international-law norms. At least until the twentieth century, domestic law and
domestic courts were the primary means of implementing customary international law. And,
notably, several countries (including the United Kingdom and the Netherlands) that have
incorporated the three crimes punishable by the International Criminal Court (genocide, crimes
against humanity, and war crimes) into their domestic jurisprudence themselves impose criminal
liability on corporations and other legal persons for such offenses. See, e.g., Anita Ramasastry &
Robert C. Thompson, Commerce, Crime and Conflict: Legal Remedies for Private Sector
Liability for Grave Breaches of International Law—A Survey of Sixteen Countries—Executive
Summary 13-16, 30 (2006), http://www.biicl.org/files/ 4364 536.pdf.

Furthermore, a number of current international agreements (including some that the
United States has ratified) affirmatively require signatory nations to impose liability on
corporations for certain actions. See, e.g., United Nations Convention Against Transnational
Organized Crime, art. 10(1), adopted Nov. 15, 2000, S. Treaty Doc. No. 16, 108th Cong., 2d
Sess. 1, 7 (2004), 2225 U.N.T.S. 209, 279; Convention on Combating Bribery of Foreign Public
Officials in International Business Transactions, art. 2, adopted Nov. 21, 1997, S. Treaty Doc.
No. 43, 105th Cong., 2d Sess. 1, 4 (1998), 37 .LL.M. 1, 3. As a noted scholar has explained, “all
positions now accept in some form or another the principle that a legal entity, private or public,
can, through its policies or actions, transgress a norm for which the law, whether national or
international, provides, at the very least damages * * * and other remedies such as seizure and
forfeiture of assets.” M. Cherif Bassiouni, Crimes Against Humanity in International Criminal
Law 379 (2d rev. ed. 1999).

1. THE COURT OF APPEALS SHOULD ADDRESS EXTRATERRITORIALITY

AND OTHER THRESHOLD ISSUES DIRECTLY ON REMAND

Although the court of appeals’ erroneous application of a corporate-defendant bar
requires vacatur of the judgment below, it does not require that petitioners’ claims be allowed to
proceed in district court. Respondent has raised a number of alternative arguments for dismissing
those claims, at least one of which— extraterritoriality—has been fully briefed and presented by
both parties for the court of appeals’ decision. See, e.g., Br. in Opp. 20-26; p. 4, supra. Because
petitioners’ claims raise serious extraterritoriality questions, and because prompt appellate
resolution of those questions would further foreign-policy and judicial-efficiency interests, the
court of appeals should address those questions directly upon remand.

A. The Automated Clearance Of Dollar-Denominated Transactions In The

United States Would Not Alone Provide A Sufficient Domestic Nexus Under
Kiobel

1. The “presumption against extraterritoriality” requires courts to construe federal statutes
to “have only domestic application,” unless Congress has “clearly expressed” a contrary intent.
RJR Nabisco, Inc. v. European Cmty., 136 S. Ct. 2090, 2097, 2100 (2016). Applying that
presumption helps to “ensure that the Judiciary does not erroneously adopt an interpretation of
U.S. law that carries foreign policy consequences not clearly intended by the political branches.”
Kiobel, 133 S. Ct. at 1664.
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In Kiobel, this Court held that the “principles underlying the presumption against
extraterritoriality * * * constrain courts exercising their power under the ATS.” 133 S. Ct. at
1665. The Court emphasized that “the danger of unwarranted judicial interference in the conduct
of foreign policy is magnified in the context of the ATS, because the question is not what
Congress has done but instead what courts may do” in recognizing causes of action under federal
common law. Id. at 1664. The Court explained that concerns about judicial intrusion into the
realm of foreign policy “are implicated in any case arising under the ATS,” and that courts asked
to recognize claims under the ATS should be “ ‘particularly wary of impinging on the discretion
of the Legislative and Executive Branches in managing foreign affairs.” ” Id. at 1664, 1665
(quoting Sosa, 542 U.S. at 727).

The Court stated that “even where” claims asserted under the ATS “touch and concern
the territory of the United States,” they will be actionable only if they “do so with sufficient force
to displace the presumption against extraterritorial application” of U.S. law. Kiobel, 133 S. Ct. at
1669 (citing Morrison v. National Austl. Bank Ltd., 561 U.S. 247, 266-273 (2010)). The requisite
claim-specific inquiry necessarily takes place against the backdrop of the ATS’s function of
providing redress in situations where the international community might consider the United
States accountable. See RJR Nabisco, 136 S. Ct. at 2101; Kiobel, 133 S. Ct. at 1668-1669; Sosa,
542 U.S. at 714-718, 722-724 & n.15; pp. 15-17, supra.

2. The claims in this case all involve foreign plaintiffs seeking recovery from a foreign
defendant based on injuries incurred at the hands of foreign terrorist organizations acting on
foreign soil. See Pet. App. 1a, 4a, 9a. The court of appeals viewed the argument for application
of U.S. law to those claims as centering on respondent’s alleged “clearing of foreign dollar-
denominated payments” related to the terrorist activities “through [its] branch in New York.” ...
Petitioners contend (Pet. 6, 7 n.1) that dollars are “the preferred currency” for terrorist-related
payments and that banking standards incentivize the routing of “international U.S. dollar fund
transfers” through a bank’s U.S. branch or affiliate. See Pet. Br. 5, 8.

In some non-ATS contexts, automated clearance activity in the United States would alone
be sufficient to support the application of U.S. law that is not explicitly extraterritorial. For
example, the government could potentially rely on such activity as the basis for a criminal
indictment or a civil enforcement action. Cf., e.g., United States v. Prevezon Holdings, Ltd., No.
13-cv-6326, 2017 WL 1951142, at *1 (S.D.N.Y. May 10, 2017) (civil forfeiture action for
laundering proceeds of foreign fraud); United States v. Zarrab, No. 15-cr-287, 2016 WL
6820737, at *5 (S.D.N.Y. Oct. 17, 2016) (federal prosecution for evading U.S. sanctions against
Iran). A domestic statute that focuses, in whole or in part, on foreign misuse of domestic
instrumentalities may properly be invoked to defend the integrity of the U.S. financial system.
See RJR Nabisco, 136 S. Ct. at 2101; cf., e.g., Hartford Fire Ins. Co. v. California, 509 U.S. 764,
796-797 & n.24 (1993) (recognizing antitrust claims arising from foreign conduct that produces a
substantial intended effect in the United States). And given “the degree of self-restraint and
consideration of foreign governmental sensibilities generally exercised by the U.S.
Government,” F. Hoffman-La Roche Ltd. v. Empagran S.A., 542 U.S. 155, 171 (2004)
(parenthetically quoting Joseph P. Griffin, Extraterritoriality in U.S. and EU Antitrust
Enforcement, 67 Antitrust L.J. 159, 194 (1999)), Congress may be presumed not to require as
substantial a domestic nexus in a statute enforced by the government as it might require in one
enforced through private civil actions. See RJR Nabisco, 136 S. Ct. at 2110.

In the context of the ATS, however, the automated domestic clearance of dollar-
denominated transactions in isolation does not in itself constitute a sufficient domestic nexus for
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recognizing a common-law claim. The “need for judicial caution” about “foreign policy
concerns” when “considering which claims c[an] be brought under the ATS” may counsel
forbearance even in circumstances where an express statutory cause of action under domestic
law, reflecting the considered judgment of Congress and the Executive, might be found
applicable. Kiobel, 133 S. Ct. at 1664; see id. at 1664-1665; see also Sosa, 542 U.S. at 727-728.
Courts must therefore consider whether, in light of the particularized role of the ATS, a proposed
common-law claim exhibits a domestic connection of “sufficient force to displace the
presumption against extraterritorial application.” Kiobel, 133 S. Ct. at 1669 (citing Morrison,
561 U.S. at 266-273); see RJR Nabisco, 136 S. Ct. at 2101. A foreign actor’s preference for
dollar-denominated transactions, and the consequent likelihood that a transaction will be
automatically routed through a bank’s U.S. branch or affiliate, are not generally circumstances
for which the international community might validly deem the United States to be responsible.
Congress did not intend the ATS to “make the United States a uniquely hospitable forum for the
enforcement of international norms.” Kiobel, 133 S. Ct. at 1668. That limitation is difficult to
reconcile with an approach under which a claim under the ATS may be premised on the
popularity of the dollar as a currency for remunerating foreign illegal activity. Such an expansive
remedial scheme for law-of-nations violations would undermine the ATS’s goal of “avoiding
diplomatic strife,” and instead “could * * * generate[] it.” Id. at 1669.

3. Although automated clearance activities alone would not support claims under the
ATS, petitioners have made other allegations that might affect the extraterritoriality inquiry in
this case. They have alleged, for example, that respondent “knowingly laundered” money, using
its New York Branch, for an organization in Texas that raised funds within the United States for
Hamas. C.A. App. 207-208. It is not clear that such allegations, even in combination with
clearance activities, would support any, let alone all, of petitioners’ claims seeking recovery for
injuries suffered in particular foreign terrorist activity. But particularly because a portion of the
record and briefs in this case are under seal, the government is not currently in a position to
assess whether, or to what extent, such allegations might provide a sufficient domestic
connection for some of petitioners’ claims. The court of appeals, however, would be able on
remand to review the relevant filings and address that question.

B. Diplomatic And Efficiency Concerns Warrant Direct Consideration Of

Threshold Issues By The Court Of Appeals On Remand

Claims by petitioners and others, which have been in litigation for well over a decade,
have already caused significant diplomatic tensions. Should respondent, the major financial
institution in Jordan, have to stand trial before the remaining threshold issues are decided by the
court of appeals, the adverse foreign-policy consequences would be considerable.

1. The underlying actions are subject to an order, entered when they were consolidated
with other actions for pretrial purposes, that was imposed as a sanction for respondent’s
insistence on adhering to foreign bank-secrecy laws by withholding certain documents from
discovery. See Linde v. Arab Bank, PLC, 269 F.R.D. 186 (E.D.N.Y. 2010), appeal dismissed,
706 F.3d 92 (2d Cir. 2013), cert. denied, 134 S. Ct. 2869 (2014). Under that order, the jury
would be instructed that it would be free to infer that respondent provided financial services to
terrorist organizations and that it did so “knowingly and purposefully.” Id. at 205. The order also
precludes respondent from “making any argument or offering any evidence regarding its state of
mind or any other issue that would find proof or refutation in withheld documents.” Ibid. The
sanctions order has previously been the subject of an unsuccessful petition for a writ of certiorari,
which followed the court of appeals’ denial of respondent’s request for mandamus relief from the
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order in a related case involving statutory claims by U.S. citizens under the Antiterrorism Act of
1990, 18 U.S.C. 2331 et seq., that are similar in substance to petitioners’ claims here. See Arab
Bank PLC v. Linde, 134 S. Ct. 2869 (2014). At the Court’s invitation, the United States filed a
certiorari-stage amicus brief in that matter. The United States recommended that,
notwithstanding the “several significant” errors committed by the lower courts with respect to
the order, the Court should decline to review it in that posture at that time. U.S. Amicus Br. (U.S.
Linde Br.) at 8, Linde, supra (No. 12-1485). The United States explained, however, that Jordan
viewed the order “as a ‘direct affront’ to its sovereignty.” Id. at 19 (quoting Hashemite Kingdom
of Jordan Amicus Br. at 14, Linde, supra) (No. 12-1485)). And it further explained that the order
“could undermine the United States’ vital interest in maintaining close cooperative relationships
with Jordan and other key regional partners in the fight against terrorism.” 1bid.

2. Since that filing, the United States’ cooperation with Jordan has strengthened.
According to the Department of State, Jordan is a key counterterrorism partner, especially in the
global campaign to defeat the Islamic State in Irag and Syria (ISIS). The Department of State has
informed this Office that, in furtherance of that campaign, Jordan regularly conducts air missions
over Irag and Syria, cooperates with measures to thwart the financing of terrorist activities, and
plays a critical role in international efforts to stem the flow of foreign terrorist fighters. Jordan is
also an important partner in advancing a range of broad U.S. interests in the region, including
efforts to forge a lasting peace between Israelis and Palestinians. The President has recently
reiterated Jordan’s longstanding status as “a valued partner, an advocate for the values of
civilization, and a source of stability and hope.” Remarks by President Trump and His Majesty
King Abdullah Il of Jordan in Joint Press Conference (Apr. 5, 2017),
https://www.whitehouse.gov/the-press-office/2017/04/05/ remarks-president-trump-and-his-
majesty-king-abdullah- ii-jordan-joint.

The sanctions order has already affected litigation of the U.S. citizens’ related statutory
claims, see Br. in Opp. 25-26 & n.5, and its effect here could be even greater. There are “roughly
6000~ alien petitioners in this case, Pet. ii, whose combined damages claims threaten to have an
overwhelming impact on respondent’s financial condition. Because respondent is “Jordan’s
leading financial institution,” “plays a significant role in the Jordanian and surrounding regional
economies,” and 1s “a constructive partner with the United States in working to prevent terrorist
financing,” U.S. Linde Br. 1, 20 (citation and internal quotation marks omitted), unwarranted
continuation of petitioners’ claims would undercut U.S. foreign policy interests in both direct
and indirect ways. Cf. Sosa, 542 U.S. at 733 n.21 (noting “a strong argument that federal courts
should give serious weight to the Executive Branch’s view of [a] case’s impact on foreign
policy” in ATS contexts).

Such effects could be avoided by ensuring appellate consideration of potentially
dispositive issues, including the viability of petitioners’ claims under Kiobel, at the earliest
possible opportunity. Remanding the claims for a potential trial, at which respondent’s chances
of prevailing would be impeded by the sanctions order, would prolong the uncertainty and
attendant diplomatic tensions, and could therefore produce significant and undesirable
consequences even if the court of appeals were ultimately to reverse on extraterritoriality
grounds. Given that both parties viewed the extraterritoriality issue to have been properly before
the court of appeals for decision, sound considerations of diplomatic comity and judicial
economy favor its resolution by that court at the first possible opportunity following a remand.

* * * *
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d. Warfaa v. Ali

As discussed in Digest 2016 at 162-63, the United States did not express a view on
defendant’s entitlement to immunity in either the district court or court of appeals in
Warfaa v. Ali. However, after Ali petitioned for certiorari and Warfaa filed a conditional
cross-petition, the Supreme Court asked for the views of the United States. The United
States filed its briefs as amicus curiae on May 23, 2017, recommending certiorari be
denied. The Supreme Court denied certiorari on June 26, 2017. Excerpts follow from the
U.S. brief filed in Warfaa v. Ali, No. 15-1464.

In Kiobel v. Royal Dutch Petroleum Co., 133 S. Ct. 1659 (2013), this Court left open the
possibility that ATS claims involving conduct occurring outside the United States may “touch
and concern the territory of the United States * * * with sufficient force” to “displace the
presumption against extraterritorial application.” Id. at 1669. The court of appeals found that
cross-petitioner Warfaa’s ATS claims do not satisfy that standard, because they involve conduct
in a foreign country by a foreign national. In the court’s view, the fact that Ali later moved to this
country does not mean that Warfaa’s claims sufficiently touch and concern the territory of the
United States to displace the presumption against extraterritoriality.

That ruling does not warrant further review for several reasons. The cross-petition is
conditional on a grant of certiorari in No. 15-1345, and the United States is filing, simultaneously
with this brief, an amicus brief at the Court’s invitation recommending that the petition in No.
15-1345 be denied. In addition, the decision below does not conflict with any decision of this
Court or of any other court of appeals, and this case would be a poor vehicle for consideration of
the question presented in any event. In the view of the United States, the cross-petition should be
denied.

A. The Cross-Petition Is Conditional In Nature And Is Not The Subject Of Any

Conflict In Authority

1. As a threshold matter, the cross-petition is expressly “conditional in nature,” and
Warfaa seeks this Court’s review of the question presented “only if the Court is disposed to grant
the initial petition” in No. 15-1345. Cross-Pet. 1. For the reasons set forth in the brief filed by the
United States, the Court should deny that petition. Accordingly, the Court should deny the cross-
petition as well.

2. Contrary to Warfaa’s assertion (Cross-Pet. 11-21), the decision below does not conflict
with any decision of this Court or of another court of appeals. First, Warfaa incorrectly contends
(Cross-Pet. 11-15) that the decision below conflicts with this Court’s decision in Kiobel and is in
tension with the decision in Sosa v. Alvarez-Machain, 542 U.S. 692 (2004). Kiobel did indicate
that a claim involving foreign conduct could “touch and concern the territory of the United
States” with “sufficient force” to displace the presumption against extraterritoriality. 133 S. Ct. at
1669. But the Court did not elaborate on that possibility in concluding that no cause of action
was available under federal common law in the circumstances of that case, which involved
foreign corporations having a U.S. presence. See id. at 1662, 1664, 1669. The court of appeals’
decision here, in a case involving an individual defendant and conduct abroad, is not inconsistent
with anything in the opinion in Kiobel. And Sosa resolved a question about what categories of
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common-law claims may be asserted under the ATS, not any question about whether and under
what circumstances the presumption against extraterritoriality may bar a claim of the requisite
type. See Sosa, 542 U.S. at 732; see also Kiobel, 133 S. Ct. at 1666-1668 (stating that the
“principal offenses against the law of nations” recognized when the ATS was enacted could
occur entirely within the United States or “beyond the territorial jurisdiction” of any country).
Accordingly, nothing in the decision below is inconsistent with Sosa either.

Second, Warfaa incorrectly contends (Cross-Pet. 15-21) that the decision below conflicts
with Mujica v. AirScan Inc., 771 F.3d 580 (9th Cir. 2014), cert. denied, 136 S. Ct. 690 (2015),
and Doe v. Drummond Co., 782 F.3d 576 (11th Cir. 2015), cert. denied, 136 S. Ct. 1168 (2016).
Those cases differ from this one in a number of important respects. In Mujica, Colombian
citizens brought suit under the ATS against U.S. corporations for alleged complicity in the
bombing of a Colombian village. See 771 F.3d at 584. The Ninth Circuit concluded that “the fact
that [d]efendants are both U.S. corporations” was “not enough,” standing alone, “to establish that
the ATS claims here ‘touch and concern’ the United States with sufficient force.” Id. at 594; see
ibid. (explaining that “a defendant’s U.S. citizenship or corporate status is one factor that, in
conjunction with other factors, can establish a sufficient connection between an ATS claim and
the territory of the United States™) (emphasis added). In Drummond, Colombian citizens brought
suit under the ATS against a U.S. corporation and its officers for alleged use of paramilitaries in
Colombia. See 782 F.3d at 579. The Eleventh Circuit stated that “[a]lthough the U.S. citizenship
of Defendants is relevant to our inquiry, this factor is insufficient to permit jurisdiction on its
own.” Id. at 596.

Both Mujica and Drummond involved corporations or corporate agents as defendants
rather than (as here) an individual actor. In both cases the court held that a cause of action was
not available under the ATS even though the defendant was a U.S. person at the time of the
alleged conduct, and not (as here) a defendant who took up residence in the United States only
after the conduct occurred. And neither court accepted the proposition that an action would lie
under the ATS based solely on a defendant’s U.S. citizenship, and not (as here) U.S. residency.

B. The Cross-Petition Would Be A Poor Vehicle For Considering When A

Claim Can Displace The Presumption Against Extraterritoriality Under The
ATS

1. In urging the Court to grant certiorari, Warfaa relies on the Second Circuit’s decision
in Filartiga v. Pena-lrala, 630 F.2d 876 (2d Cir. 1980), contending that recognition of a cause of
action would advance the goal of preventing the United States from becoming (or being seen as)
a safe haven for individuals who commit human rights violations abroad. Filartiga involved
allegations that a former Paraguayan police inspector had tortured and killed a Paraguayan
citizen in Paraguay. When the victim’s sister learned that the alleged perpetrator was living in
New York, she and her father brought suit, asserting that jurisdiction over their claims was
proper under the ATS. See id. at 878-879. The district court dismissed the suit, holding that the
ATS excludes claims concerning a foreign state’s treatment of its own citizens. See id. at 880.
On appeal, the Second Circuit reversed and remanded for further proceedings. Filartiga, 630
F.2d at 889. Its ruling was consistent with the argument, advanced in an amicus brief filed by the
United States, that the ATS encompasses claimed violations of human rights norms that are
“clearly defined” and the violation of which is “universally condemned,” U.S. Amicus Mem. at
23, Filartiga, supra (No. 79- 6090), and that the failure to recognize a claim for torture and
extrajudicial killing “in these circumstances might seriously damage the credibility of our
nation’s commitment to the protection of human rights,” id. at 22-23.



153 DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW

After Filartiga, federal courts generally assumed —and, in at least one case, expressly
held—that claims asserting violation of certain specifically defined and universally accepted
human rights norms could be brought in U.S. courts under the ATS, even if the violation took
place in a foreign country. See In re Estate of Ferdinand E. Marcos Human Rights Litig., 978
F.2d 493, 499-501 (9th Cir. 1992) (holding that action under the ATS was appropriate “even
though the actions” of the foreign defendant “which caused” the foreign plaintiff “to be the
victim of official torture and murder occurred” in the Philippines), cert. denied, 508 U.S. 972
(1993). But there was uncertainty on the question. Compare Tel-Oren v. Libyan Arab Republic,
726 F.2d 774, 788 (D.C. Cir. 1984) (Edwards, J., concurring) (interpreting the ATS to
encompass claims concerning “universal crimes” wherever perpetrated), cert. denied, 470 U.S.
1003 (1985), with id. at 816 (Bork, J., concurring) (construing the ATS to exclude claims
founded on “disputes over international violence occurring abroad”).

Congress concluded that the interests of the United States would be served by allowing a
private right of action for extraterritorial violations of the norms at issue in Filartiga.
Accordingly, it enacted an express but carefully circumscribed cause of action, available only
against an individual acting under color of foreign law, for acts of “torture” or “extrajudicial
killing.” TVPA § 2(a), 106 Stat. 73. The TVPA thus provides a statutory basis for claims like the
ones in Filartiga.

But for claims that fall outside the scope of the TVPA, courts may recognize such claims
under the ATS only if they involve the violation of specifically defined and universally accepted
human rights norms, see Sosa, 542 U.S. at 728, 732-733, and if they have a sufficient connection
to the United States to displace the presumption against extraterritoriality, see Kiobel, 133 S. Ct.
at 1669.

2. In this case, Warfaa attempted to bring claims under the ATS for violation of
international-law norms in addition to the norms against torture and extrajudicial Killings. As
explained above, there is no post-Kiobel circuit conflict on whether claims against individual
foreign nationals who subsequently came to reside in the United States are cognizable under the
ATS. In addition, this case would be a poor vehicle for the Court to address when ATS claims
have a sufficient connection to the United States to displace the presumption against
extraterritoriality. Some of Warfaa’s ATS claims are not cognizable because they have been
displaced by the TVPA, and all of his ATS claims arise out of the same set of facts and injuries
as his TVPA claims. Because Warfaa has filed only a conditional cross-petition, he is content to
proceed in the district court solely on his TVPA claims, which would afford him an adequate
remedy for the conduct that he has alleged.

a. Warfaa’s amended complaint asserts six claims. It includes two claims alleged to be
actionable under both the TVPA and the ATS: attempted extrajudicial killing and torture. See D.
Ct. Doc. 89, at 11-18.7 The court of appeals affirmed the district court’s determination that
Warfaa had adequately pleaded claims against Ali under the TVPA and that those claims could
proceed because Ali is not immune from suit. See Pet. App. 40a-42a, 47a-49a, 78a-79a. Because
Warfaa may bring those claims under the TVPA, he may not bring them under the ATS as a
matter of federal common law. As this Court explained in American Electric Power Co. v.
Connecticut, 564 U.S. 410 (2011), if “Congress addresses a question previously governed by a
decision rested on federal common law,” then “the need for such an unusual exercise of law-
making by federal courts disappears.” Id. at 423 (citation omitted). “The test for whether
congressional legislation excludes the declaration of federal common law is simply whether the
statute speak[s] directly to [the] question at issue.” Id. at 424 (brackets in original; citation and
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internal quotation marks omitted). Because Congress has the principal responsibility to
“prescribe national policy in areas of special federal interest,” evidence of a “clear and manifest”
congressional purpose to supplant judicial fashioning of federal common law is not required. Id.
at 423-424.

In enacting the TVPA, which establishes a federal cause of action for torture or
extrajudicial killing by an individual acting “under actual or apparent authority, or color of law,
of any foreign nation,” § 2(a), 106 Stat. 73, Congress spoke “directly” to the question of a
remedy for certain conduct that violates universally accepted and specifically defined human
rights norms, American Elec. Power Co., 564 U.S. at 424. The TVPA thus “excludes” the
possibility, ibid., of bringing a claim for the same conduct under the ATS as a matter of federal
common law. See ibid.; see also Kiobel, 133 S. Ct. at 1669 (Kennedy, J., concurring) (“Many
serious concerns with respect to human rights abuses committed abroad have been addressed by
Congress in statutes such as the [TVPA], and that class of cases will be determined in the future
according to the detailed statutory scheme Congress has enacted.”).

Under that analysis, the TVPA has rendered non-cognizable under the ATS Warfaa’s
common-law claims for torture and attempted extrajudicial killing. Those claims allege conduct
that, if proven, would give rise to TVPA liability. See Kiobel, 133 S. Ct. at 1669 (Kennedy, J.,
concurring). Accordingly, there is no reason for the Court to grant review to consider whether
Warfaa’s claims based on allegations of torture and attempted extrajudicial killing touch and
concern the territory of the United States with sufficient force to displace the presumption
against extraterritorial application of federal common law causes of action under the ATS.

b. Warfaa’s complaint also includes four claims alleged to be actionable only under the
ATS: arbitrary detention, crimes against humanity, war crimes, and cruel, inhuman, or degrading
treatment. See D. Ct. Doc. 89, at 11-18. The TVPA does not provide a cause of action for those
claims. But it is not clear whether Warfaa has adequately pleaded a claim for arbitrary detention
that would be actionable under the ATS. Compare id. at 5-7, 15 (alleging that Warfaa was
detained for three months), with Sosa, 542 U.S. at 737 (observing that to be cognizable under the
ATS, a claim for arbitrary detention would at a minimum have to allege prolonged detention, but
not defining the requisite period of time). And Warfaa’s claims for crimes against humanity, war
crimes, and cruel, inhuman, or degrading treatment appear to be largely derivative of his claims
for torture and attempted extrajudicial killing. See D. Ct. Doc. 89, at 14-15, 16- 18. All of those
claims arise out of the same alleged period of detention and rest on the same alleged injuries.

Pursuant to the court of appeals’ judgment, only Warfaa’s TVPA claims remain live—
and so by choosing to file only a conditional cross-petition, Warfaa has indicated his willingness
to proceed in the trial court only on his TVPA claims. The availability of those claims under the
TVPA will further the purpose he invokes in this case of preventing the United States from being
viewed as harboring or providing a safe haven for human-rights abusers. Under these
circumstances, it appears that a decision by this Court as to whether any of his ATS claims
adequately touches and concerns the United States would, as a practical matter, be of little
significance with respect to this case.

* * * *

The U.S. brief in Ali v. Warfaa, No. 15-1435, addresses foreign official immunity
and is excerpted in Chapter 10.
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e. Dogan v. Barak

See Chapter 10 for discussion of the U.S. amicus brief filed in the Court of Appeals for
the Ninth Circuit on July 26, 2017 in this case involving claims under the TVPA and ATS.

C. POLITICAL QUESTION DOCTRINE, COMITY, AND FORUM NON CONVENIENS

1. Political Question: AlI-Tamimi

As discussed, supra, in sections A and B, the United States filed two briefs in 2017 in
support of its motion to dismiss claims against a former U.S. government official (Elliott
Abrams) for allegedly conspiring to enable unlawful actions by Israel Defense Forces
against plaintiffs. Excerpts below come from the section on the political question
doctrine in the January 27, 2017 U.S. brief.

...Plaintiffs’ claims at their core ask this Court to weigh in on numerous issues surrounding the
Israeli-Palestinian conflict. Those include whether alleged actions taken or statements made by a
United States official with respect to United States policy in the Middle East prompted
purportedly unlawful conduct by Israeli security forces and settlers against Palestinians; as well
as the determination by a domestic United States court of the ownership of lands in East
Jerusalem, the West Bank, and the Gaza Strip. See, e.g., Am. Compl. 11 41, 124, 150, 223, 230.
Such issues are “quintessential[]” sources of non-justiciable political questions. Doe | v. State of
Israel, 400 F. Supp. 2d 86, 111-12 (D.D.C. 2005) (dismissing on political question grounds tort
claims by Palestinians that asked the court to determine, inter alia, “to whom the land in the
West Bank actually belongs™).

a. The standard for determining whether a case raises political questions.

The Supreme Court has long noted that certain controversies, “in their nature political,”
are not fit for adjudication. Marbury v. Madison, 1 Cranch 137, 170 (1803). “The
nonjusticiability of a political question is primarily a function of the separation of powers.”
Baker v. Carr, 369 U.S. 186, 210 (1962). The political question doctrine “recognizes the limits
that Article III imposes upon courts and accords appropriate respect to the other branches’
exercise of their own constitutional powers.” Zivotofsky v. Clinton, 132 S. Ct. 1421, 1431 (2012)
(Sotomayor, J., concurring). Such questions arise in “controversies which revolve around policy
choices and value determinations” that are constitutionally committed to the Executive or
Legislative Branches of our tripartite system of government. Japan Whaling Ass’n v. Am.
Cetacean Soc’y, 478 U.S. 221, 230 (1986). As such, the political question doctrine “is inherently
jurisdictional.” Corrie v. Caterpillar, 503 F.3d 974, 981 (9th Cir. 2007). See also Schneider v.
Kissinger, 412 F.3d 190, 193 (D.C. Cir. 2005) (“The principle that the courts lack jurisdiction
over political decisions that are by their nature committed to the political branches to the
exclusion of the judiciary is as old as the fundamental principle of judicial review.” (citation
omitted)).
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In determining whether a plaintiff’s claims raise political questions, “a court must first
identify with precision the issue it is being asked to decide.” Zivotofsky, 132 S. Ct. at 1434
(Sotomayor, J., concurring). Once the court has identified the specific issue or issues a plaintiff’s
complaint raises, the court evaluates whether any of the six factors the Supreme Court listed in
Baker v. Carr apply. The Baker Court explained that courts should refrain from adjudicating
suits raising issues that: (1) have a “textually demonstrable constitutional commitment” to the
political branches; (2) lack “judicially discoverable and manageable standards” for resolution;
(3) require “an initial policy determination of a kind clearly for nonjudicial discretion” for
resolution; (4) require the court to express “lack of the respect due coordinate branches of
government” through their resolution; (5) present “an unusual need for unquestioning adherence
to a political decision already made”; or (6) risk embarrassing the government through
“multifarious pronouncements by various departments on one question.” 369 U.S. at 217. The
first two factors are the “most important.” Harbury v. Hayden, 522 F.3d 413, 418 (D.C. Cir.
2008). To dismiss a case on political question grounds, however, a court “need only conclude
that one factor is present, not all.” Schneider, 412 F.3d at 194.

Plaintiffs’ complaint against the United States is a clear example of a case that seeks to
second-guess United States foreign policy decisions and is rife with issues raising political
questions. Indeed, in a similar case brought over a decade ago, a judge of this Court noted, “[i]t
is hard to conceive of an issue more quintessentially political in nature than the ongoing Israeli-
Palestinian conflict, which has raged on the world stage with devastation on both sides for
decades.” Doe 1, 400 F. Supp. 2d at 111-13 (dismissing as non-justiciable claims brought by
Palestinians against United States officials, Israeli officials, and private United States and Israeli
citizens for alleged violations of the ATS, the TVPA, customary international law, and the tort
laws of various states arising from purported Israeli policies in the West Bank and the Gaza
Strip). Like the complaint in Doe, Plaintiffs’ complaint against the United States raises issues
implicating all the Baker factors.

b. Plaintiffs’ complaint raises issues that have a “textually demonstrable

commitment” to the political branches.

A decision by a court on any of the issues raised by Plaintiffs’ claims against the United
States would directly interfere with the United States’ “conduct of the foreign relations of our
government,” which is “committed by the Constitution to the Executive and the Legislative—
‘the political’—Departments of the Government.” Oetjen v. Cent. Leather Co., 246 U.S. 297,
302 (1918). See also Schneider, 412 F.3d at 195 (“It cannot then be denied that decision-making
in the areas of foreign policy and national security is textually committed to the political
branches.”). Article II of the Constitution states that the President “shall have Power, by and with
the Advice and Consent of the Senate, to make Treaties . . . [and] appoint Ambassadors,” and
also “shall receive Ambassadors and other public Ministers.” Id. art. Il, 88 2-3. Article | gives
Congress the power to “regulate Commerce with foreign Nations” and “To define and punish
Piracies and Felonies committed on the high Seas, and Offences against the Law of Nations.” Id.
art. I, § 8. As such, the “propriety of what may be done” in the exercise of the foreign relations
power “is not subject to judicial inquiry or decision.” Oetjen, 246 U.S. at 302. See also Haig v.
Agee, 453 U.S. 280, 292 (1981) (“Matters intimately related to foreign policy and national
security are rarely proper subjects for judicial intervention.”).
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Here, Plaintiffs’ complaint urges this Court to insert itself directly into the ongoing
Israeli-Palestinian conflict. It asks this Court to hold the United States liable, through the
purported actions of Mr. Abrams, for the alleged theft of Palestinian land by Israeli settlers in
East Jerusalem, the West Bank, and the Gaza Strip. See, e.g., Am. Compl. atp. 11 & n.2
(defining “Occupied Palestinian Territories” as East Jerusalem, the West Bank, the Gaza Strip,
and unspecified “other Palestinian territory”); 99 41 (alleging that Abrams, while Deputy
National Security Advisor, “urged senior aides to former Prime Ministers Sharon, Barack [sic],
and Olmert ...to continue annexing privately-owned Palestinian property”); 124 (listing
“malicious theft and property destruction” and “illegal property confiscation” as acts underlying
their civil conspiracy claim against the United States). Resolution of such a request “would have
this Court adjudicate the rights and liabilities of the Palestinian and Israeli people.” Doe I, 400 F.
Supp. 2d at 112.3

Their complaint also asks this Court to determine whether alleged actions taken by the
Israeli military—including IDF soldiers—and settlers that Mr. Abrams purportedly supported
constituted self-defense or genocide. See, e.g., Am. Compl. 11 210, 221 (alleging that Abrams
promoted the “false premise” that “peaceful settlers raising their families are constantly being
attacked by violent Palestinian famers [sic] armed with baskets to collect olives™); 124, 182-83
(alleging “criminal conduct,” including the funding, promoting, encouragement, assistance, and
facilitation of “wholesale violence, ethnic cleansing, arms trafficking, [and] malicious wounding
of [Israeli settlers’] Palestinian neighbors,” by Abrams, and alleging that “Israeli army soldiers”
are included as “war criminals™).

Indeed, Plaintiffs ask this Court to order compensation for damages that allegedly arose
from acts of war between Israel and other non-state actors. Many of the damages listed in
Plaintiffs’ “Initial Damages Database” are based on purported strikes by Israeli Air Force (IAF)
fighter jets against targets in the Gaza Strip during Israel’s Operation Protective Edge in 2014.
See, e.g., Doc. 77-3, Pls.” Ex. C., at 6-10, 12-15, 17, 18, 20 (referring to alleged damages caused
by “a series of Israeli bombardments by the IAF . . . during the 2014 invasion of Gaza”). Some
of the damages are even based on alleged events that occurred nearly seventy years ago
involving non-state militias that existed before the establishment of the State of Israel in 1948.
Seeid. at 2, 4, 11 (referring to alleged damages caused by “Haganah/Palmach/Irgun/Lehi”—all
groups that existed before Israel’s establishment as a state—in 1948). Whatever specific role Mr.
Abrams might or might not have had in such events—and none is plausibly alleged—it would be
of the sort that squarely implicates the first Baker factor.

As the court in Doe | succinctly put it: “The Court can do none of this.” Doe I, 400 F.
Supp. 2d at 112. “[C]ourts are not a forum for reconsidering the wisdom of discretionary
decisions made by the political branches in the realm of foreign policy or national security.” El-
Shifa Pharm. Indus. Co. v. United States, 607 F.3d 836, 842 (D.C. Cir. 2010). In sum, Plaintiffs’
complaint against the United States raises numerous issues that have a “textually demonstrable
commitment” to the political branches and must be dismissed.

C. Plaintiffs’ complaint raises issues that “lack judicially discoverable and

manageable standards.”

Moreover, the issues raised by Plaintiffs’ claims against the United States lack “judicially
discoverable and manageable standards.” As but one example, Plaintiffs invite this Court to
opine on “the root cause of violence in the Middle East.” Am. Compl. 4 221. Plaintiffs allege that
in 2005, Mr. Abrams, while a federal employee, “sabotaged” an agreement regarding freedom of
movement for the inhabitants of the Gaza Strip so as to “heighten tension in the area,” and
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thereby “convince Congress and the American people that Palestinian farmers are terrorists, not
the violence-prone settlers intent on stealing their neighbors’ property.” 1d. § 223. Adjudicating
such a claim would require this Court to assess Mr. Abrams’s alleged motives in purported
foreign policy engagement on behalf of the United States government, and the appropriateness of
any exchanges he had. Such a judgment is precisely what the political question doctrine
precludes. And the Judiciary simply lacks the standards to assess and determine the “root cause
of violence in the Middle East.”

Furthermore, “discoverable and manageable standards” do not exist that would enable
this Court to determine adequately the status and proper ownership of land in East Jerusalem, the
West Bank, and the Gaza Strip. Cf. Zivotofsky, 132 S. Ct. at 1428 (stating that were the issue
raised by the case “whether the Judiciary may decide the political status of Jerusalem,” concerns
regarding “judicially discoverable and manageable standards” would arise). For starters,
resolving such issues likely would require obtaining documents from foreign governments,
including the government of Israel and the Palestinian Authority, as well as deposing Israeli and
Palestinian officials, along with Israelis and Palestinians living in those areas (including, but not
limited to, Plaintiffs). Setting aside the comity and other politically charged issues presented in
such a scenario, Plaintiffs’ claims with respect to the Gaza Strip involve an area currently under
the de facto control of Hamas—a designated Foreign Terrorist Organization, see 62 Fed. Reg.
52,650 (Oct. 8, 1997)—which would make any discovery regarding damages or property in that
area wholly impractical if not impossible. These very same issues arise regarding Plaintiffs’
claims that Israeli soldiers and settlers assaulted Palestinian farmers in those areas.

The presence of the first two, “most important,” Baker factors would require a court to
dismiss a claim raised in far more routine contexts. See, e.g., Taylor v. Kellogg Brown & Root
Servs., Inc., 658 F.3d 402, 408-09 (4th Cir. 2011) (barring, based on presence of first, second,
and fourth Baker factors, negligence claim of Marine against contractor for injuries sustained
during maintenance of tank in Iraq). They certainly require the Court to do so in this context, in
which, given the sensitivities of and the deep interest in the matters at stake, pronouncements and
judgments by Israelis, Palestinians, and other governments including that of the United States (be
it by the Executive, Legislature, or Judiciary), could have immediate, significant, and far-
reaching ramifications not only throughout the Middle East, but throughout the world.

d. Plaintiffs’ complaint raises the other Baker factors.

In addition to raising issues that implicate the “most important” Baker factors, Plaintiffs’
complaint implicates the other Baker factors as well. Determining the equities of both sides in
the Israeli-Palestinian conflict would require an “initial policy determination of a kind clearly for
nonjudicial discretion.” See Doe I, 400 F. Supp. 2d at 111. Similarly, any pronouncements by
this Court in this case about the legality of purported IDF and Israeli settler actions against
Palestinians, and the involvement of any United States officials in such alleged events, would
express a “lack of the respect due” to the Executive and its efforts to address this ongoing
conflict. In this respect, the context and substance of Plaintiffs’ claims also implicate the last two
Baker factors. They present an “unusual need for unquestioning adherence to a political decision
already made”—that is, the ongoing efforts to resolve the Israeli-Palestinian conflict. And, were
this Court to delve into this arena, it could risk embarrassing the United States government
through “multifarious pronouncements” on the nature and equities of the conflict. Given the
presence of all the Baker factors, this Court should dismiss Plaintiffs’ complaint and allow the
political branches to continue to address the Israeli-Palestinian conflict.
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Excerpts below come from the section on the political question doctrine in the
March 10, 2017 U.S. brief.

As the United States demonstrated in its motion to dismiss, Plaintiffs’ amended complaint raises
issues that implicate all six of the factors the Supreme Court enumerated in Baker v. Carr, 369
U.S. 186 (1962). See Doc. 104, United States’ Mot. to Dismiss, at 12-19. The United States also
noted that Plaintiffs’ claims were similar to those in Doe | v. State of Israel, 400 F. Supp. 2d 86
(D.D.C. 2005), in which another judge of this Court held that the claims raised political
questions. See id. at 111-12; Doc, 104, United States’ Mot. to Dismiss, at 13-14.

Plaintiffs’ response cites inapposite and distinguishable case law. Namely, Plaintiffs rely
on cases either that were brought under a federal statute specifically enacted to provide a remedy
for acts of international terrorism, that did not challenge the alleged actions of the United States
government with respect to foreign nations, or that did not involve a statement by the United
States regarding whether the case raises non-justiciable political questions. Plaintiffs primarily
rely on a string of cases in which district courts found to be justiciable claims brought under the
Antiterrorism Act of 1991, 18 U.S.C. § 2333 (ATA), a federal statute enacted specifically to
provide civil remedies for acts of international terrorism against United States citizens. See
Sokolow v. Palestine Liberation Org., 583 F. Supp. 2d 451, 456 (S.D.N.Y. 2008) (finding
justiciable claims brought under the ATA); Estate of Klieman v. Palestinian Auth., 424 F. Supp.
2d 153, 161-62 (D.D.C. 2006) (same); Gilmore v. The Palestinian Interim Self-Gov’t Auth., 422
F. Supp. 2d 96, 99-100 (D.D.C. 2006) (same); Biton v. The Palestinian Interim Self-Gov 't Auth.,
412 F. Supp. 2d 1, 6 (D.D.C. 2005) (same); Estates of Ungar v. Palestinian Auth., 315 F. Supp.
2d 165, 174 (D.R.1. 2004) (same). Cf. Klingoffer v. S.N.C. Achille Lauro, 937 F.2d 44, 49 (2d
Cir. 1991) (finding justiciable claims brought under the Antiterrorism Act of 1987, 22
U.S.C.8§§ 5201-03).

The courts in those cases stated clearly that the jurisdiction Congress provided and that
the Executive endorsed through the ATA was a critical factor in finding the plaintiffs’ claims
justiciable. See, e.g., Gilmore, 422 F. Supp. 2d at 99 (“Enactment of the ATA makes it clear that
both Congress and the Executive have ‘expressly endorsed the concept of suing terrorist
organizations in federal court,” and therefore this Court need not delve into an in-depth political
question analysis here.” (quoting Klingoffer, 937 F.2d at 49)); Biton, 412 F. Supp. 2d at 6 (“This
is a tort suit brought under a legislative scheme that Congress enacted for the express purpose of
providing a legal remedy of injuries or death occasioned by acts of international terrorism.”
(quoting Ungar v. Palestine Liberation Org., 402 F.3d 274, 280 (1st Cir. 2005))). Indeed, the
ATA, passed in 1991, specifically provides jurisdiction for civil claims by United States citizens
“injured ...by reason of an act of international terrorism.” 18 U.S.C. § 2333; see also id. § 2331
(defining “international terrorism™).

But here, Plaintiffs are bringing their claims under the Alien Tort Statute (ATS)—not the
ATA. That statute was passed by Congress in 1789, largely lay dormant until the late-20th
century, and provides jurisdiction for only clearly defined, universally accepted violations of
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customary international law. See Sosa v. Alvarez-Machain, 542 U.S. 692, 712, 732 (2004). It is
by no means imbued with the specificity of purpose and scope, as announced by Congress and
endorsed by the Executive, through which courts exercised jurisdiction in the ATA cases
discussed above. See id. at 712 (“Judge Friendly called the ATS a ‘legal Lohengrin . . . no one
seems to know whence it came.’” (internal citation omitted)). Accordingly, the ATA line of
cases mentioned above is inapposite.

Moreover, the cases cited above simply did not involve challenges to the alleged foreign
policy of the United States government. See, e.g., Biton, 412 F. Supp. 2d at 2 (ATA claims
against the Palestinian Authority). In contrast, here, with respect to Plaintiffs’ claims against Mr.
Abrams, they directly challenge the alleged actions of a former Deputy National Security
Advisor and his interactions with high-level Israeli officials regarding United States policy in the
Middle East in the course of his role as a White House official. See Am. Compl. {1 41, 221, 223.

Lastly, in none of the cases on which Plaintiffs rely did the United States submit a
statement urging the respective court to dismiss the claims on political question grounds. Not so
here. The United States has moved this Court to dismiss Plaintiffs’ claims on those very grounds.
Although such a statement by the Executive Branch is not dispositive per se—the Judiciary
determines its own jurisdiction—such a statement is a relevant factor in the Judiciary’s analysis.
See Sosa, 542 U.S. at 733 n.21 (noting that in cases where the Government has expressed foreign
policy concerns regarding the litigation, “there is a strong argument that federal courts should
give serious weight to the Executive Branch’s view of the case’s impact on foreign policy”
(citation omitted)); see also Whiteman v. Dorotheum GmbH & Co. KG, 431 F.3d 57, 72 n.17 (2d
Cir. 2005) (“In applying this fourth Baker test, courts have been particularly attentive to the
views of the United States Government about the consequences of proceeding with litigation.”
(citing Kadic v. Karadzic, 70 F.3d 232, 250 (2d Cir. 1995))). Although other United States
officials have made general statements about Israeli settlements, see Doc. 111, Pls.” Opp’n, at 8,
the United States’ statement in this litigation is what is relevant to the jurisdictional inquiry here.
In sum, the Biton line of cases is inapposite.

Similarly, the Arab Bank line of cases on which Plaintiffs rely, see Doc. 112, Pls.” Opp’n
at 14-15, is readily distinguishable from this case. The plaintiffs in Linde v. Arab Bank, PLC, 384
F. Supp. 2d 571 (E.D.N.Y. 2005), brought their claims under the ATA and under state common
law. See id. at 575. Defendants apparently did not raise a political question argument in that case,
as the Linde opinion makes no reference to the political question doctrine. In Almog v. Arab
Bank, PLC, 471 F. Supp. 2d 257 (E.D.N.Y. 2007), which involved claims under both the ATA
and the ATS, defendants raised the political question doctrine for the first time at oral argument,
which the court found to be untimely. See id. at 295 n.45. The court dismissed the argument with
minimal analysis. Id.

And in Lev v. Arab Bank, PLC, No. 08-cv-3251, 2010 WL 623636 (E.D.N.Y. Jan. 29,
2010), which involved claims brought under the ATS, the court found the plaintiffs’ claims
justiciable mainly because those claims did not involve the factors mentioned above.
Specifically, the court highlighted that “no action by a coordinate branch of the United States
government” was involved—a point that, oddly, Plaintiffs include in their opposition, see Doc.
112, PIs.” Opp’n, at 15—and that “the United States government ha[d] chosen not to submit a
statement of interest” in the case. Lev, 2010 WL 623636 at *4.4 Here, both of the above factors
are clearly present. With respect to the conduct for which the United States has substituted itself,
Plaintiffs challenge the action by a coordinate branch of the United States government—the
alleged actions of a Deputy National Security Advisor. And the United States has moved this
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Court to dismiss Plaintiffs’ claims against it on political question grounds. Accordingly, the Arab
Bank cases are of no moment.

Rather, as the United States explained in its opening motion, Plaintiffs’ claims are
strikingly similar to those in Doe I, where the court held the political question doctrine barred the
claims. Contrary to Plaintiffs’ assertion that Doe | is an “entirely different case[],” Doc. 112,
Pls.” Opp’n, at 14, in Doe I, the plaintiffs sued United States officials under the ATS and other
federal statutes for their financial support of the Israeli government. See Doe I, No. 1:02-cv-
1431, Slip. Op. at 1-3, ECF No. 42 (D.D.C. Oct. 3, 2003). Those claims are clearly more similar
to Plaintiffs’ claims here than to the claims in any of the cases that Plaintiffs cite, and the United
States’ actions before the court in Doe | are similar to those here—it moved to dismiss the claims
against its officials because they raised political questions. See id. at 3, 9-14. In sum, the cases
Plaintiffs cite were brought under a statute specifically designed for the sorts of claims in those
cases, did not challenge United States foreign policy, and did not involve a statement by the
United States on the foreign affairs repercussions of adjudicating those cases. Here, Plaintiffs’
claims against the United States for the alleged actions of a former Deputy National Security
Advisor raise non-justiciable political questions. This Court should dismiss those claims.

* * * *

2. Political Question: Center for Biological Diversity

As discussed in Digest 2016 at 172-80, the United States filed a brief on appeal to the
U.S. Court of Appeals for the Ninth Circuit in Center for Biological Diversity (“CBD”), et al.
v. Hagel, et al., No. 15-15695, arguing that the court should affirm the district court’s
dismissal of plaintiffs’ claims based on lack of standing and the political question
doctrine. For further background on the case, see Digest 2015 at 158-63. Individuals and
environmental groups challenged a decision by the U.S. government and the
Government of Japan to build a new military base on Okinawa (the Futenma
Replacement Facility or “FRF”). Plaintiffs asserted that construction of the new base
would destroy critical habitat for the Okinawa dugong, a marine mammal similar to the
manatee, which is critically endangered. The U.S. government considered effects on the
dugong in accordance with a previous decision by the district court relying on the
National Historic Preservation Act (“NHPA”). Okinawa Dugong, et al. v. Gates, et al., 543
F. Supp. 2d 1082 (N.D. Cal. 2008). The U.S. government completed its report pursuant to
Section 402 of the NHPA in 2014 and took steps to begin construction of the base,
prompting plaintiffs to move to reopen the case, claiming violations of the
Administrative Procedure Act (“APA”). In 2017, the Ninth Circuit issued its decision,
holding that the environmental organizations had standing and the political question did
not bar claims for declaratory and injunctive relief. Center for Biological Diversity v.
Mattis, 868 F.3d 803 (9" Cir. 2017). The Ninth Circuit remanded to the district court for
further proceedings.
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3. Political Question: Lin v. United States

See Digest 2016 at 180-84 and Digest 2015 at 154-57 for background on Lin v. United
States. In 2017, the U.S. Court of Appeals for the D.C. Circuit issued its decision affirming
the district court’s dismissal of the case. Lin v. United States, No. 16-5149, 690 Fed.Appx.
7 (Mem) (D.C. 2017). Residents of Taiwan alleged they were unlawfully denied their
Japanese nationality at the conclusion of World War II. The district court dismissed
based on lack of standing, lack of redressability, and the political question doctrine. Lin
v. United States, 177 F.Supp.3d 242, 249-55 (D.D.C. 2016). The Court of Appeals affirmed
on the basis of redressability and the alternative ground that the case was untimely. The
per curiam opinion does not discuss the political question doctrine.

4, Comity, Forum Non Conveniens, and Political Question: Cooper v.

As discussed in Digest 2016 at 186-91, the United States filed an amicus brief in the U.S.
Court of Appeals for the Ninth Circuit in Cooper v. TEPCO, No. 15-56424, a case brought
by U.S. service members who allege that they were exposed to radiation during the
humanitarian operation in response to the earthquake, tsunami, and ensuing meltdown
at the Fukushima-Daiichi nuclear power plant in Japan, operated by TEPCO. On June 22,
2017, the Ninth Circuit issued its opinion in the case, which is excerpted below (with
footnotes omitted). The Ninth Circuit affirmed the lower court’s denial of TEPCO’s
motion to dismiss. The section of the Court’s opinion discussing the impact of the
Convention on Supplementary Compensation for Nuclear Damage (“CSC”) on the court’s
jurisdiction is excerpted in Chapter 19.

B. International Comity

TEPCO next contends that the district court erred by not dismissing Plaintiffs’ claims on comity
grounds. We review the district court’s international comity determination for an abuse of
discretion and will reverse only if the district court applies an incorrect legal standard or if its
“application of the correct legal standard was (1) ‘illogical,” (2) ‘implausible,” or (3) without
‘support in inferences that may be drawn from the facts in the record.”” Mujica v. AirScan Inc.,
771 F.3d 580, 589 (9th Cir. 2014) (quoting United States v. Hinkson, 585 F.3d 1247, 1262 (9th
Cir. 2009) (en banc)).

“International comity ‘is the recognition which one nation allows within its territory to
the legislative, executive or judicial acts of another nation, having due regard both to
international duty and convenience, and to the rights of its own citizens or of other persons who
are under the protection of its laws.’” Id. at 597 (quoting In re Simon, 153 F.3d 991, 998 (9th Cir.
1998)). There are two kinds of international comity: prescriptive comity (addressing the
“extraterritorial reach of federal statutes™) and adjudicative comity (a “discretionary act of
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deference by a national court to decline to exercise jurisdiction in a case properly adjudicated in
a foreign state”). 1d. at 598-99. This case concerns the latter.

District courts deciding whether to dismiss a case on comity grounds are to weigh
(1) “the strength of the United States’ interest in using a foreign forum,” (2) “the strength of the
foreign governments’ interests,” and (3) “the adequacy of the alternative forum.” Id. at 603
(quoting Ungaro-Benages v. Dresdner Bank AG, 379 F.3d 1227, 1238 (11th Cir. 2004)). Here,
the district court correctly laid out this legal standard, and the only question is whether the
district court’s decision not to dismiss Plaintiffs’ claims was illogical, implausible, or
unsupported by the record. Although this is a close case with competing policy interests, we hold
that the district court did not abuse its discretion in deciding to maintain jurisdiction. For our
convenience, we will discuss together the interests of the United States and Japan. We then
consider the adequacy of a Japanese forum.

1. U.S. and Japanese interests

In Mujica, we expounded on how to assess the United States’ and foreign governments’
interests:

The (nonexclusive) factors we should consider when assessing [each country’s] interests
include (1) the location of the conduct in question, (2) the nationality of the parties,

(3) the character of the conduct in question, (4) the foreign policy interests of the
[countries], and (5) any public policy interests.

Id. at 604, 607. The district court determined that because the FNPP incident occurred in Japan,
Japan has a strong interest in this litigation. On the other hand, the district court reasoned that
Plaintiffs are U.S. service members, suggesting that the United States also has an interest in this
litigation. In balancing the first two factors, the district court concluded that the parties’ ties to
the United States outweighed the fact that the allegedly negligent conduct occurred in Japan. We
agree with the district court that, at least with respect to the first two factors, there are competing
interests. Under these facts, we find these considerations not particularly helpful in determining
whether to dismiss Plaintiffs’ claims.

With respect to the character of the conduct in question, the district court determined that
the factor was neutral. The court found that Japan had an interest in regulating its nuclear utilities
and compensating those injured by the FNPP incident, but that the United States also had an
“interest in the safe operation of nuclear power plants around the world, especially when they
endanger U.S. citizens.” Cooper Il, 166 F. Supp. 3d at 1138. The district court also rejected
TEPCO’s argument that the foreign policy interests of Japan and the United States favored a
Japanese forum. TEPCO argued that the CSC’s jurisdiction-channeling provision, even if not
applicable of its own force, reflected a policy judgment of centralizing claims arising out of
nuclear incidents in the courts of the country where the nuclear incident occurred. The district
court gave little weight to the CSC because it saw no evidence that maintaining jurisdiction
would create friction between the United States and Japan and because the CSC’s supplemental
fund is unavailable to Plaintiffs. Finally, the district court found that there were public policy
considerations cutting both in favor of and against dismissing the case.

One of the reasons the district court cited for maintaining jurisdiction was that neither
Japan nor the United States had expressed an interest in the location of this litigation. Indeed, a
foreign country’s request that a United States court dismiss a pending lawsuit in favor of a
foreign forum is a significant consideration weighing in favor of dismissal. See Jota v. Texaco,
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Inc., 157 F.3d 153, 160 (2d Cir. 1998) (“[I]nherent in the concept of comity is the desirability of
having the courts of one nation accord deference to the official position of a foreign state, at least
when that position is expressed on matters concerning actions of the foreign state taken within or
with respect to its own territory.”). By contrast, when the country in question expresses no
preference, the district court can take that fact into consideration. See Abad v. Bayer Corp., 563
F.3d 663, 668 (7th Cir. 2009) (finding it relevant that neither the United States nor Argentina
took a position on where litigation should proceed).

Although Japan took no position in the district court, Japan has not remained silent on
appeal. The government of Japan submitted an amicus brief urging us to reverse the district
court. In its amicus brief, Japan presents a compelling case that FNPP-related claims brought
outside of Japan threaten the viability of Japan’s FNPP compensation scheme. In dealing with
claims arising out of the FNPP incident, Japan has developed a set of universal guidelines
applicable to all claims brought in Japan. If Plaintiffs’ lawsuit and others like it are permitted to
proceed in foreign countries, those courts might apply different legal standards, which could
result in different outcomes for similarly situated victims. That risk is especially troublesome to
Japan because the Japanese government finances TEPCO’s compensation payments, which are
being administered through Japanese courts. As Japan explained in its amicus brief, “The irony
of the situation is that this U.S. lawsuit against TEPCO is possible only because the Government
of Japan, as part of its compensation system, ensured TEPCO’s solvency, including by providing
ongoing funds for damage payments.” Brief of Amicus Curiae the Government of Japan 3-4.
Judgments originating in American courts may well be inconsistent with the overall
administration of Japan’s compensation fund. In light of Japan’s justifiable insistence that we
direct Plaintiffs to Japanese courts, we might well have either reversed the district court’s
decision to maintain jurisdiction or remanded to the district court for further consideration.

Because we became aware of Japan’s position by way of an amicus brief on appeal,
concerns of fairness and thoroughness led us to seek the State Department’s views. We asked for
a Statement of Interest. In lieu of a Statement of Interest, the United States submitted an amicus
brief in support of affirming the district court’s order. In its brief, the United States expressed
that it “has no clear independent interest in Japan’s compensation scheme beyond [its] general
support for Japan’s efforts to address the aftermath of Fukushima.” United States’ Brief 12, ECF
No. 81. That alone would not be enough for us to conclude that the comity doctrine does not
apply to this case. But the United States also makes a much more important point about U.S.
interests: allowing the suit to continue in California is consistent with U.S. interests in promoting
the CSC.

The United States has a strong interest in promoting the CSC’s widespread acceptance.
As explained above, the CSC was designed as a global liability regime for handling claims
arising out of nuclear incidents, and its effectiveness naturally depends on global, or at least
widespread, adherence. The CSC creates an international compensation fund to supplant
domestic funding for victims of nuclear incidents. CSC arts. Il1, IV. The CSC cannot provide the
robust supplemental compensation fund it was intended to provide if only a few countries
contribute to the fund. The CSC also grants contracting parties exclusive jurisdiction over actions
concerning nuclear incidents that occur within their borders. CSC art. XII1. But this grant of
exclusive jurisdiction has little value if it binds only a few countries. In short, the CSC cannot be
the global liability system it was intended to be without widespread adherence, particularly from
developed nations. See Letter of Transmittal for the Convention on Supplementary
Compensation for Nuclear Damage at IV, Nov. 15, 2002, S. Treaty Doc. No. 107-21 (“[U]nder
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existing nuclear liability conventions many potential victims outside the United States generally
have no assurance that they will be adequately or promptly compensated in the event they are
harmed by a civil nuclear incident, especially if that incident occurs outside their borders or
damages their environment. The Convention, once widely accepted, will provide that assurance.”
(emphasis added)); see also Letter of Submittal at VII-IX (“[T]he CSC can strengthen U.S.
efforts to improve nuclear safety, because, once widely accepted, the CSC will eliminate ongoing
concerns on the part of U.S. suppliers of nuclear safety equipment and technology that they
would be exposed to damage claims by victims of a possible future accident at a facility where
they have provided assistance.” (emphasis added)).

Thus, the United States, as a party to the CSC, has a strong interest in encouraging other
countries, especially those with large nuclear industries such as Japan, to join the CSC. As we
have discussed, one of the perquisites of joining the CSC is the guarantee of exclusive
jurisdiction over nuclear incidents vis-a-vis other contracting parties. ... If a country knew it
could receive the benefit of the exclusive jurisdiction provision by becoming a party to the CSC
after a nuclear incident has occurred within its borders (as Japan did here), or even avoid foreign
jurisdiction altogether by virtue of international comity, there would be less incentive to join the
CSC before a nuclear incident occurs. As the State Department advised us in its brief:

The exclusive jurisdiction provision forms part of a bargain in exchange for robust, more
certain and less vexatious (e.g., the application of strict liability without need to establish
fault) compensation for victims of a potential incident. United States policy does not call
for advancing one element of this system in isolation from the other elements of the
Convention’s system.

For these two inextricably interrelated interests to be fully realized, it is essential
that the Convention be as widely adhered to internationally as possible. Thus, broad
international adherence to the Convention is the ultimate U.S. policy goal.

United States’ Brief 6—7. Accordingly, “[t]he United States has no specific foreign policy interest
necessitating dismissal in this particular case.” Id. at 17. We understand the position of the
United States to be that, faced with the reality that there is no guarantee of exclusive jurisdiction
outside of the CSC, more countries will accede to the CSC, thus fostering the global liability
regime the CSC was designed to create. Indirectly, this suit makes the case—and Japan has
become the poster child—for why recalcitrant countries should join the CSC.

In its supplemental brief in response to the United States’ brief, TEPCO argues that the
United States has misapprehended its own foreign policy interests. In support of this rather bold
assertion, TEPCO repeats its argument made in the district court that the CSC merely codified
the longstanding U.S. policy of centralizing jurisdiction over claims from nuclear accidents in a
single forum. TEPCO points to State Department testimony before the Senate that, even before
the CSC, the State Department “would expect that if a nuclear incident occurs overseas[,] U.S.
courts would assert jurisdiction over a claim only if they concluded that no adequate remedy
exists in the court of the country where the accident occurred.” Treaties: Hearing Before the S.
Comm. on Foreign Relations, S. Hearing No. 109-324, 109th Cong. 27 (2005) (statement of
Warren Stern, Senior Coordinator for Nuclear Safety, Department of State). This may well have
been the United States’ position prior to the CSC’s ratification. In hopes that other countries
would do the same, the United States may have preferred that U.S. courts not exercise
jurisdiction over claims arising out of foreign nuclear incidents. But that policy appears to have
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changed. Now that the United States has ratified the CSC, the State Department takes the
position that it would prefer to keep exclusive jurisdiction as a bargaining chip to encourage
other nations to join the CSC. We owe this view deference. See Mujica, 771 F.3d at 610
(“[SThould the State Department choose to express its opinion on the implications of exercising
jurisdiction over particular petitioners in connection with their alleged conduct, that opinion
might well be entitled to deference as the considered judgment of the Executive on a particular
question of foreign policy.” (citation omitted)); id. at 607 (“[CJourts will not extend comity to
foreign proceedings when doing so would be contrary to the policies . . . of the United States.”
(second alteration in original) (citation omitted)).

In light of these important, competing policy interests, we conclude that the district court
did not abuse its discretion in weighing U.S. and Japanese interests. Although Japan has an
undeniably strong interest in centralizing jurisdiction over FNPP-related claims, the United
States believes that maintaining jurisdiction over this case will help promote the CSC, an interest
that encompasses all future claims arising from nuclear incidents around the globe. Competing
policy interests such as these require our district court judges to make difficult judgment calls,
judgment calls committed to their sound discretion. We recognize that the district court did not
have the benefit of the views of Japan and the United States. We might, in this case, have
remanded to the district court to review its judgment on this question in light of the briefs filed
by the two governments. We are not sure why neither government decided to weigh in when the
district court was considering this question. Nevertheless, the district court had before it the facts
that underlie the positions taken by Japan and the United States, and we cannot say that the
district court abused its discretion.

2. Adequacy of the alternative forum

Like the district court, we have no doubt that Japan would provide an adequate
alternative forum. TEPCO is certainly subject to suit in Japanese courts, and the doors of those
courts are undisputedly open to Plaintiffs. See Tuazon v. R.J. Reynolds Tobacco Co., 433 F.3d
1163, 1178 (9th Cir. 2006) (“Generally, an alternative forum is available where the defendant is
amenable to service of process and the forum provides ‘some remedy’ for the wrong at issue.”
(citation omitted)). We have held that district courts have not abused their discretion in holding
that Japanese courts are an adequate alternative forum, despite their procedural differences with
U.S. courts. See, e.g., Lockman Found. v. Evangelical All. Mission, 930 F.2d 764, 768-69, 769
n.3 (9th Cir. 1991). Plaintiffs provide no evidence that Japanese courts would be inadequate
aside from unsubstantiated fears of bias against foreign claimants. The district court did not
abuse its discretion in finding that Japan would provide an adequate alternative forum for
resolving Plaintiffs’ claims.

*kx

This is a difficult case that required the district court to weigh a number of complex
policy considerations. Though there are strong reasons for dismissing Plaintiffs’ claims in favor
of a Japanese forum, the district court did not abuse its discretion in maintaining jurisdiction.
Comity is not a doctrine tied to our subject matter jurisdiction. As we have explained:

Comity is not a rule expressly derived from international law, the Constitution, federal
statutes, or equity, but it draws upon various doctrines and principles that, in turn, draw
upon all of those sources. It thus shares certain considerations with international
principles of sovereignty and territoriality; constitutional doctrines such as the political
question doctrine; principles enacted into positive law such as the Foreign Sovereign
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Immunities Act of 1976; and judicial doctrines such as forum non conveniens and
prudential exhaustion.

Mujica, 771 F.3d at 598 (citation omitted). Accordingly, it is a “a doctrine of prudential
abstention.” Id. Because comity is not a jurisdictional decision, comity is not measured as of the
outset of the litigation; it is a more fluid doctrine, one that may change in the course of the
litigation. Should either the facts or the interests of the governments change—particularly the
interests of the United States—the district court would be free to revisit this question.

C. Forum Non Conveniens

The doctrine of forum non conveniens allows a court to dismiss a case properly before it
when litigation would be more convenient in a foreign forum. ...

1. Adequacy of the alternative forum

The analysis used in evaluating the adequacy of an alternative forum is the same under
the doctrine of forum non conveniens as it is under the doctrine of international comity. Mujica,
771 F.3d at 612 n.25. As we stated in our international comity analysis, Japan provides an
adequate alternative forum for resolving Plaintiffs’ claims. ...

2. Private and public interest factors

To some extent, analysis of the private and public interests factors also overlaps with the
analysis under international comity. See Mujica, 771 F.3d at 598 (explaining the relationship
between international comity and forum non conveniens). However, the forum non conveniens
analysis introduces a presumption that litigation is convenient in the plaintiff’s chosen forum
when a domestic plaintiff sues at home. Carijano, 643 F.3d at 1227. Defendants have the “heavy
burden of showing that the [plaintiff’s choice of] forum results in ‘oppressiveness and
vexation...out of all proportion’ to the plaintiff’s convenience.” Id. (second alteration in original)
(quoting Piper, 454 U.S. at 241).

In this case, Plaintiffs are U.S. citizens, and their decision to sue in the United States must
be respected. The district court properly took Plaintiffs’ choice of their home forum into
consideration and did not abuse its discretion in finding that other private and public
considerations did not outweigh Plaintiffs’ interest in suing at home.

The private interest factors are

(1) the residence of the parties and the witnesses; (2) the forum’s convenience to the
litigants; (3) access to physical evidence and other sources of proof; (4) whether
unwilling witnesses can be compelled to testify; (5) the cost of bringing witnesses to trial;
(6) the enforceability of the judgment; and (7) all other practical problems that make trial
of a case easy, expeditious and inexpensive. Id. at 1229 (citation omitted).

The district court reasonably balanced these private interest factors. The district court
noted that while most of TEPCO’s witnesses reside in Japan, all Plaintiffs reside in the United
States. Cooper |1, 166 F. Supp. 3d at 1132-33. It further found that it would be more difficult for
Plaintiffs to travel to Japan given their alleged medical conditions. Id. at 1133. The district court
agreed with TEPCO that most of the relevant documents and physical proof remained in Japan,
and also that litigating in the United States would make it more difficult to obtain testimony from
non-party witnesses located in Japan, but did not believe that these considerations outweighed
Plaintiffs’ interest in suing at home. Id. at 1133-35. In sum, “[b]ecause of the nature of
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international litigation, each side would incur expenses related to traveling and procuring
witnesses in either forum.” Id. at 1135 (emphasis added). This was a reasonable determination.

The public interest factors relevant to a forum non conveniens analysis include “(1) the
local interest in the lawsuit, (2) the court’s familiarity with the governing law, (3) the burden on
local courts and juries, (4) congestion in the court, and (5) the costs of resolving a dispute
unrelated to a particular forum.” Carijano, 643 F.3d at 1232 (citation omitted). The district court
also reasonably weighed the public interest factors and concluded that they were neutral. It
balanced Japan’s interest in centralizing litigation in Japan with the United States’ interest in
compensating its military servicemembers. Cooper I, 166 F. Supp. 3d at 1132-36. It noted that
this litigation would be burdensome to either country’s courts. Id. at 1136. This determination
was neither illogical, implausible, nor unsupported by the record.

Of course, the policy considerations addressed in the international comity discussion may
also be relevant here. But as we explained above, these policy considerations did not require the
district court to dismiss this case on international comity grounds. Nor do they require dismissal
under forum non conveniens. We therefore affirm the district court’s decision not to dismiss
Plaintiffs’ claims under the forum non conveniens doctrine.

D. The Political Question Doctrine

TEPCO next contends that the political question doctrine bars Plaintiffs’ suit. It argues
that the Navy’s decision to deploy Plaintiffs near the FNPP was a superseding cause of
Plaintiffs’ injuries, and that Plaintiffs, accordingly, cannot prove their claims without asking the
court to review nonjusticiable military decisions. The district court found that TEPCO’s
superseding causation defense did not render this case nonjusticiable. Cooper 11, 166 F. Supp. 3d
at 1119-24. We review de novo the district court’s determination that the political question
doctrine does not bar Plaintiffs’ case. Corrie v. Caterpillar, Inc., 503 F.3d 974, 979 (9th Cir.
2007).

1. The political question doctrine framework

“The nonjusticiability of a political question is primarily a function of the separation of
powers.” Baker v. Carr, 369 U.S. 186, 210 (1962). “The conduct of the foreign relations of our
government is committed by the Constitution to the executive and legislative—‘the political’—
departments of the government, and the propriety of what may be done in the exercise of this
political power is not subject to judicial inquiry or decision.” Oetjen v. Cent. Leather Co., 246
U.S. 297, 302 (1918). The Court has cautioned, however, that “it is ‘error to suppose that every
case or controversy which touches foreign relations lies beyond judicial cognizance.”” Corrie,
503 F.3d at 982 (quoting Baker, 369 U.S. at 211). Rather, courts look to a series of factors to
determine whether a case presents a nonjusticiable political question. As Baker explains:

Prominent on the surface of any case held to involve a political question is found [1] a
textually demonstrable constitutional commitment of the issue to a coordinate political
department; or [2] a lack of judicially discoverable and manageable standards for
resolving it; or [3] the impossibility of deciding without an initial policy determination of
a kind clearly for nonjudicial discretion; or [4] the impossibility of a court’s undertaking
independent resolution without expressing lack of the respect due coordinate branches of
government; or [5] an unusual need for unquestioning adherence to a political decision
already made; or [6] the potentiality of embarrassment from multifarious pronouncements
by various departments on one question.
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369 U.S. at 217.

Typically, deciding whether a case presents a nonjusticiable political question requires
the court simply to look at the complaint and apply the Baker factors to decide whether there are
any nonjusticiable issues. Sometimes, however, and as is the case here, no political questions are
apparent from the complaint’s face. Plaintiffs’ allegations that TEPCO, an entity unaffiliated
with the United States government, was negligent in operating the FNPP do not, on their face,
trigger any of the six Baker factors. But even when the face of a complaint does not ask the court
to review a political question, issues “that are textually committed to the executive sometimes lie
just beneath the surface of the case.” Harris v. Kellogg Brown & Root Servs., Inc., 724 F.3d 458,
465 (3d Cir. 2013). Such may be the case when, as here, the defendant argues that the U.S.
military is responsible for all or part of a plaintiff’s injuries. See id. Because “the political
question doctrine is jurisdictional in nature,” we must evaluate these potential defenses and facts
beyond those pleaded in the complaint to determine whether the case is justiciable. See Corrie,
503 F.3d at 979; see also Harris, 724 F.3d at 466 (“[T]o avoid infringing on other branches’
prerogatives in war-time defense-contractor cases, courts must apply a particularly
discriminating inquiry into the facts and legal theories making up the plaintiff’s claims as well as
the defendant’s defenses.”); Taylor v. Kellogg Brown & Root Servs., Inc., 658 F.3d 402, 409 (4th
Cir. 2011) (“[W]e are obliged to carefully . . . ‘look beyond the complaint, and consider how [the
plaintiff] might prove his claim and how [the defendant] would defend.’” (citation, emphasis,
and alterations omitted)); Carmichael v. Kellogg, Brown & Root Servs., Inc., 572 F.3d 1271,
1285 (11th Cir. 2009) (finding the political question doctrine applicable where “any defense
mounted by [defendants] would undoubtedly cite the military’s orders as the reason” for
defendants’ actions); Lane v. Halliburton, 529 F.3d 548, 565 (5th Cir. 2008) (“We must look
beyond the complaint, considering how the Plaintiffs might prove their claims and how [the
defendant] would defend.”).

Thus, analyzing TEPCO’s contention that the political question doctrine bars Plaintiffs’
claims requires a two-part analysis. First, we must determine whether resolving this case will
require the court to evaluate a military decision. Doing so requires us to consider what Plaintiffs
must prove to establish their claim, keeping in mind any defenses that TEPCO will raise. If step
one reveals that determining TEPCO’s liability will require the court to evaluate a military
decision, step two requires us to decide whether that military decision is of a kind that is
unreviewable under the political question doctrine. See Harris, 724 F.3d at 466 (“[A]
determination must first be made whether the case actually requires evaluation of military
decisions. If so, those military decisions must be of the type that are unreviewable because they
are textually committed to the executive.”); Lane, 529 F.3d at 560 (“First, [the defendant] must
demonstrate that the claims against it will require reexamination of a decision by the military.
Then, it must demonstrate that the military decision at issue ... is insulated from judicial
review.” (second alteration in original) (citation omitted)).

Although we have never expressly adopted this two-part test, it is consistent with our
precedent. For example, in Corrie, the plaintiffs were family members of individuals who were
killed or injured when the Israeli Defense Forces demolished homes in the Palestinian Territories
using bulldozers manufactured by a U.S. defense contractor. 503 F.3d at 977. The plaintiffs sued
the defense contractor, arguing that it knew the bulldozers would be used to demolish homes in
violation of international law. Id. Though the complaint standing alone did not appear to raise a
political question, it turned out that the United States paid for each of the bulldozers sold to the
Israeli Defense Forces pursuant to a congressionally enacted program giving the executive
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discretion to finance aid to foreign militaries. Id. at 978. We concluded that resolving the
plaintiffs’ claims would require us to evaluate the United States’ decision to provide military aid
because it was “difficult to see how we could impose liability on [the defense contractor] without
at least implicitly deciding the propriety of the United States’ decision to pay for the bulldozers
which allegedly killed the plaintiffs’ family members.” Id. at 982. Having determined that
evaluating the plaintiffs’ claims would require us implicitly to evaluate the United States’
decision to pay for the bulldozers, we concluded that the decision “to grant military or other aid
to a foreign nation is a political decision inherently entangled with the conduct of foreign
relations.” Id. at 983. In light of our conclusion that we could not “intrude into our government’s
decision to grant military assistance to Israel, even indirectly,” we affirmed the district court’s
dismissal of the plaintiffs’ claims under the political question doctrine. Id. at 983-84.

Because determining whether a case raises a political question requires a “discriminating
inquiry into the precise facts and posture of the particular case,” Baker, 369 U.S. at 217, it is not
always possible to tell at the pleading stage whether a political question will be inextricable from
the case, see Lane, 529 F.3d at 554. For example, in Lane, a defense contractor recruited the
plaintiffs to drive trucks in lIrag. Id. While in Iraq, Iraqi insurgents attacked the plaintiffs’
convoys resulting in deaths and injuries to the plaintiffs. Id. at 555. The plaintiffs argued that the
contractor fraudulently induced them into employment by falsely representing that their work in
Irag would be entirely safe. Id. They also asserted that the defense contractor was negligent in
carrying out the convoy. Id. The defense contractor argued that the case presented a
nonjusticiable political question, and the district court agreed and dismissed the case. Id. at 555—
56.

On appeal, the Fifth Circuit reversed. The court stressed that in order to dismiss a case on
political question grounds, “a court must satisfy itself that [a] political question will certainly and
inextricably present itself.” Id. at 565. Though acknowledging the potential for a political
question to arise in the case, the court was not satisfied that addressing a political question would
be inevitable. The plaintiffs’ fraud theory, for example, might have succeeded if the plaintiffs
could establish that the defense contractor guaranteed the plaintiffs’ safety while knowing that
the plaintiffs were at a greater risk of harm than they were led to believe. Id. at 567. The court
also permitted the plaintiffs’ negligence claims to proceed, while noting that those claims “move
precariously close to implicating the political question doctrine, and further factual development
very well may demonstrate that the claims are barred.” 1d. But given the lack of clarity at the
pleading stage regarding what duties the defense contractor owed toward the plaintiffs while in
Irag, it was not certain that a political question was inextricable from the case. I1d. Accordingly,
the court remanded to the district court for further factual development. Id. at 568; see also
Carmichael, 572 F.3d at 1279 (noting that factual developments during discovery aided the
district court in determining whether a political question existed); McMahon v. Presidential
Airways, Inc., 502 F.3d 1331, 1361 (11th Cir. 2007) (rejecting a defendant’s arguments that the
political question doctrine barred the plaintiffs’ claims because it was not clear from the
pleadings that a political question existed).

Another consideration that may make it difficult to determine in the early stages of
litigation whether a nonjusticiable political question exists is a lack of clarity as to which state’s
or country’s law applies. See Harris, 724 F.3d at 474. Deciding whether a political question is
inextricable from a case necessarily requires us to know what the plaintiff must prove in order to
succeed. Although there is often similarity between the tort regimes of different jurisdictions, the
elements of a particular tort and the host of defenses available to the defendant can vary in
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significant ways. See id. (contrasting the tort laws of Pennsylvania, Tennessee, and Texas). This
leaves open the possibility that a political question may arise under the laws of one jurisdiction
but not under the laws of another. For example, in Harris, the Third Circuit concluded that a
political question would arise under Tennessee or Texas law because their proportional liability
systems would require the court to apportion fault among all possible tortfeasors, including the
military. 1d. Doing so would require the court to determine whether a particular military decision
was reasonable, which raised a political question. In contrast, under Pennsylvania’s joint-and-
several liability system, it would be possible to impose liability on the defense contractor without
needing to apportion any fault to the military or otherwise review its decisions. Id. Thus, at least
where the potentially applicable bodies of law differ, the district court must either decide what
law applies or conclude that a political question would arise under any potentially applicable
body of law before it can dismiss a case as nonjusticiable.

2. Analysis

At this stage in the litigation, we find ourselves unable to undertake the “discriminating
inquiry” necessary to determine if this case presents a political question. Baker, 369 U.S. at 217.
The parties have agreed, and we assume for present purposes, that the political question doctrine
prevents us from evaluating the wisdom of the Navy’s decision to deploy troops near the FNPP.
See Corrie, 503 F.3d at 983 (“Whether to grant military or other aid to a foreign nation is a
political decision inherently entangled with the conduct of foreign relations.”); see also Gilligan
v. Morgan, 413 U.S. 1, 10 (1973) (“The complex[,] subtle, and professional decisions as to the
composition, training, equipping, and control of a military force are essentially professional
military judgments . . . .”); id. (“It would be difficult to think of a clearer example of the type of
governmental action that was intended by the Constitution to be left to the political branches
....Moreover, it is difficult to conceive of an area of governmental activity in which the courts
have less competence.”); Johnson v. Eisentrager, 339 U.S. 763, 789 (1950) (“Certainly it is not
the function of the Judiciary to entertain private litigation—even by a citizen—which challenges
the legality, the wisdom, or the propriety of the Commander-in-Chief in sending our armed
forces abroad or to any particular region.”). In other words, step two is not in dispute. The
dispute is whether Plaintiffs’ claims or TEPCO’s superseding causation defense would actually
require the court to review the wisdom of the Navy’s decisions during Operation Tomodachi.
Several considerations make it difficult for us to tell at this stage in the proceedings whether the
district court would actually need to review the Navy’s decisions. First, the district court has yet
to undergo a choice-of-law analysis, and the parties have briefed the issue assuming California
law applies. Without knowing what body of law applies— whether it is California law, Japanese
law, federal common law, or something else—we cannot know what Plaintiffs must demonstrate
in order to prove their claims or what defenses are available to TEPCO. We cannot, therefore,
decide with certainty that a political question is inextricable from the case. See Harris, 724 F.3d
at474-75.

Even assuming California law applies, we are unable to conclude at this juncture that
TEPCO’s superseding causation defense injects a political question into this case. “California
has adopted sections 442-453 of the Restatement of Torts, which define when an intervening act
constitutes a superseding cause.” USAir Inc. v. U.S. Dep 't of Navy, 14 F.3d 1410, 1413 (9th Cir.
1994). Section 442 of the Restatement lays out several considerations used to determine whether
an intervening force is a superseding cause. Restatement (Second) of Torts § 442 (Am. Law Inst.
1965). ...
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The district court ruled that it was foreseeable that Plaintiffs and other foreign responders
would be in the area to provide aid in the wake of the earthquake and tsunami. Cooper 11, 166 F.
Supp. 3d at 1121. TEPCO argues, and we agree, that the proper inquiry is not whether it was
foreseeable that Plaintiffs would be in the area, but whether TEPCO, in anticipation of its alleged
negligence, could have foreseen the Navy’s actions in response. Only if TEPCO could not have
foreseen the Navy’s actions and the Navy’s actions caused the Plaintiffs’ injuries would the
Navy’s conduct break the chain of proximate causation. But deciding whether a particular
military action was “reasonably foreseeable” is not the same as requiring an evaluation of
whether that action was itself reasonable. We cannot begin to resolve these questions at this stage
in the litigation because there are basic factual disputes regarding the Navy’s operations during
Operation Tomodachi. We agree with the district court that it may “hear evidence with respect to
where certain ships were located and what protective measures were taken” without running
afoul of the political question doctrine. Cooper 11, 166 F. Supp. 3d at 1123; see Harris, 724 F.3d
at 473 (“[T]he submission of evidence related to strategic military decisions that are necessary
background facts for resolving a case . . . is not sufficient to conclude that a case involves an
issue textually committed to the executive.”).

Second, TEPCO relies on 8§ 452(2) of the Restatement (Second) of Torts, which provides:
“Where, because of lapse of time or otherwise, the duty to prevent harm to another threatened by
the actor’s negligent conduct is found to have shifted from the actor to a third person, the failure
of the third person to prevent such harm is a superseding cause.” ...Even assuming TEPCO is
correct that the duty to protect Plaintiffs shifted from TEPCO to the Navy, it is not clear that
determining whether the duty shifted would raise a political question. A determination that
someone other than TEPCO bore the responsibility for Plaintiffs’ safety might simply absolve
TEPCO of liability to Plaintiffs. The district court may not have to then decide whether the Navy
fulfilled its duty to Plaintiffs.

The political question doctrine does not currently require dismissal. As the facts develop,
it may become apparent that resolving TEPCO’s superseding causation defense would require
the district court to evaluate the wisdom of the Navy’s decisions during Operation Tomodachi.
But at this point, that is not clear. Further district court proceedings will help flesh out the
contours of whatever law the district court finds applicable. TEPCO is free to raise the political
question doctrine again if and when further developments demonstrate that a political question is
inextricable from the case.

D. EXTRATERRITORIAL APPLICATION OF U.S. CONSTITUTION

1. Hernandez

As discussed in Digest 2016 at 192 and Digest 2015 at 163-66, the U.S. Court of Appeals
for the Fifth Circuit, en banc, affirmed the dismissal of all claims in Hernandez v. Mesa et
al., 785 F.3d 117 (5th Cir. 2015). Hernandez is a damages action against a U.S. Border
Protection officer (Mesa) and the United States for the death of a Mexican national in a
shooting across the U.S. border with Mexico. On October 11, 2016, the U.S. Supreme
Court granted the petition for certiorari in the case. Excerpts follow from the U.S. brief
filed in the Supreme Court on January 9, 2017, first from the “Summary of the
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Argument” section and then from the section on the presumption against
extraterritoriality with respect to a Bivens action.

I. In granting certiorari, this Court directed the parties to address the question whether
petitioners’ claims may be asserted under Bivens v. Six Unknown Named Agents of Federal
Bureau of Narcotics, 403 U.S. 388 (1971). That antecedent question resolves this case: The
judicially created Bivens remedy should not be extended to aliens injured abroad.

In Bivens, this Court recognized an implied private right of action for damages against
federal officers alleged to have violated a citizen’s Fourth Amendment rights. But because the
Court’s subsequent decisions have clarified that “implied causes of action are disfavored,” the
Court has long “been reluctant to extend Bivens liability ‘to any new context or new category of
defendants.” ” Ashcroft v. Igbal, 556 U.S. 662, 675 (2009) (citation omitted). And the Court has
admonished that Bivens should not be extended to any new context where special factors suggest
that Congress is the appropriate body to provide any damages remedy.

Petitioners seek to extend Bivens to injuries suffered by aliens abroad—a significant and
unprecedented expansion. That expansion is inappropriate because Congress, not the Judiciary,
should decide whether and under what circumstances to provide monetary remedies for aliens
outside our borders who are injured by the government’s actions. An injury inflicted by the
United States on a foreign citizen in another country’s sovereign territory is, by definition, an
incident with international implications. This case illustrates that point: Both the problem of
border violence in general and the specific incident at issue here have prompted exchanges
between the United States and Mexico, and Mexico’s amicus brief confirms its sovereign interest
in those issues.

The need for caution before inserting the courts into such sensitive matters of
international diplomacy is reinforced by the fact that, in a variety of related contexts—including
the statutory remedy for persons deprived of constitutional rights by state officials, 42 U.S.C.
1983—Congress has taken care not to provide aliens injured abroad with the sort of judicial
damages remedy petitioners seek. Instead, where Congress has addressed injuries inflicted by the
government on aliens abroad, it has relied on voluntary payments or administrative claims
mechanisms. And the general presumption against extraterritoriality further confirms that Bivens
should not apply here: It would be anomalous to extend a judicially inferred remedy to a case
where the Court would not extend an express statutory cause of action absent a clear indication
that Congress intended to reach injuries outside our Nation’s borders.

I1. The en banc court of appeals held that the Fourth Amendment did not apply to Agent
Mesa’s alleged conduct because Hernandez was an alien located in Mexico who had no
connection to the United States. That conclusion was compelled by United States v. Verdugo-
Urquidez, 494 U.S. 259 (1990), which held that the Fourth Amendment had “no application” to
the search and seizure of an alien’s property in Mexico. Id. at 275. This Court reached that
conclusion after a careful analysis of the Fourth Amendment’s text, purpose, and history, as well
as the “significant and deleterious consequences for the United States” that would follow from
extending the Fourth Amendment to aliens abroad. Id. at 273.
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Petitioners do not deny that Verdugo-Urquidez forecloses their claim. Instead, they assert
that Verdugo-Urquidez is no longer good law because it employed an approach to
extraterritoriality that purportedly conflicts with Justice Kennedy’s concurring opinion in that
case and with this Court’s subsequent decision in Boumediene v. Bush, 553 U.S. 723 (2008). But
Justice Kennedy “join[ed]” the Court’s opinion in Verdugo-Urquidez and agreed with the
“persuasive justifications stated by the Court.” 494 U.S. at 275, 278 (Kennedy, J., concurring).
And nothing in Boumediene— which addressed the application of the right to habeas corpus in
an area where the United States maintains de facto sovereignty—undermines either Verdugo-
Urquidez’s analysis or its holding that the Fourth Amendment generally does not apply to aliens
abroad.

In contrast, petitioners’ ad hoc, totality-of-the-circumstances approach to the
extraterritorial application of the Fourth Amendment finds no support in Boumediene or in any
other decision of this Court. Petitioners’ all-factors-considered test is unworkable; it would
upend an understanding on which Congress and the Executive Branch have relied; and it could
“significantly disrupt the ability of the political branches to respond to foreign situations
involving our national interest,” Verdugo-Urquidez, 494 U.S. at 273-274.

III. Agent Mesa is entitled to qualified immunity on petitioners’ substantive-due-process
claim because his alleged actions did not violate any clearly established Fifth Amendment right.
To overcome a motion to dismiss based on qualified immunity, a Bivens plaintiff must plead
facts establishing that “every reasonable official” in the defendant’s position would have known
that his actions violated the asserted constitutional right. Mullenix v. Luna, 136 S. Ct. 305, 308
(2015) (per curiam) (citation omitted). The dispositive question here is thus whether “every
reasonable official” in Agent Mesa’s position “would have understood that what he is doing
violates [the Fifth Amendment].” Ibid.

Petitioners do not dispute the court of appeals’ unanimous conclusion that it was not
clearly established that an alien in Hernandez’s position had Fifth Amendment rights. Instead,
petitioners maintain (Br. 28-33) that the court should have conducted the qualified-immunity
analysis as if Hernandez were a U.S. citizen because Agent Mesa did not know with certainty
that he was an alien. Petitioners are correct that the qualified-immunity analysis focuses on facts
known to the defendant at the time of the challenged conduct. But it does not follow that the
analysis in this case should assume, counterfactually, that Agent Mesa knew Hernandez was a
U.S. citizen. Instead, the question is whether every reasonable officer in Agent Mesa’s position
would have known that his alleged actions violated the Fifth Amendment, where the officer did
not know Herndndez’s nationality with certainty but had no reason to believe that he was a U.S.
citizen.

The answer to that question is no—both because no case law addresses the application of
the Fifth Amendment to uses of force against persons of unknown nationality outside the United
States, and because it is not clearly established that the Fifth Amendment (rather than the Fourth
Amendment) has any application to such uses of force, regardless of the nationality of the
affected individual.
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3. The presumption against extraterritoriality reinforces the inappropriateness of
extending Bivens to aliens injured abroad

The presumption against extraterritoriality further confirms that Bivens should not be extended to
aliens injured abroad. It is a basic principle of our legal system that, in general, “United States
law governs domestically but does not rule the world.” Kiobel v. Royal Dutch Petroleum Co.,
133 S. Ct. 1659, 1664 (2013) (citation omitted). In statutory interpretation, that presumption is
reflected in the canon that “[w]hen a statute gives no clear indication of an extraterritorial
application, it has none.” Morrison v. National Austl. Bank Ltd., 561 U.S. 247, 255 (2010). That
canon “helps ensure that the Judiciary does not erroneously adopt an interpretation of U.S. law
that carries foreign policy consequences not clearly intended by the political branches.” Kiobel,
133 S. Ct. at 1664.

Petitioners assert (Br. 47) that the presumption against extraterritoriality is relevant only
to “interpreting statutes,” not to defining the scope of a common-law remedy like Bivens. But
this Court has held otherwise. In Kiobel, the Court held that although the presumption “typically”
applies to statutory interpretation, “the principles underlying the canon of interpretation similarly
constrain courts” recognizing common-law causes of action. 133 S. Ct. at 1664.

Kiobel involved the ATS, a jurisdictional statute that “does not expressly provide any
causes of action,” but that this Court had previously held is “best read as having been enacted on
the understanding that the common law would provide a cause of action for a modest number of
international law violations.” 133 S. Ct. at 1663 (quoting Sosa, 542 U.S. at 724) (brackets
omitted). Although the international-law rules asserted by the plaintiffs applied abroad, this
Court held that courts recognizing causes of action under the ATS must be guided by the
presumption against extraterritoriality. In fact, the Court admonished that “the danger of
unwarranted judicial interference in the conduct of foreign policy is magnified in the context of
the ATS, because the question is not what Congress has done, but instead what courts may do.”
Id. at 1664 (emphasis added). That danger is still greater in the Bivens context, where courts are
asked to create a common-law cause of action without even the minimal congressional guidance
found in the ATS.

The presumption against extraterritoriality should thus “constrain courts exercising their
power” under Bivens. Kiobel, 133 S. Ct. at 1665. And as this Court recently explained, the
presumption counsels against extending a private damages remedy to injuries suffered abroad
even if the underlying substantive rule has extraterritorial reach. In RJR Nabisco, Inc. v.
European Community, 136 S. Ct. 2090 (2016), the Court held that some provisions in the
Racketeer Influenced and Corrupt Organizations Act (RICO), 18 U.S.C. 1961 et seq., govern
foreign conduct. But “despite [its] conclusion that the presumption ha[d] been overcome with
respect to RICO’s substantive provisions,” the Court “separately appl[ied] the presumption
against extraterritoriality to RICO’s cause of action.” RJR Nabisco, 136 S. Ct. at 2106. The Court
held that the private right of action did not reach injuries suffered abroad—even injuries caused
by domestic conduct—because “[n]othing in [RICO] provides a clear indication that Congress
intended to create a private right of action for injuries suffered outside of the United States.” 1d.
at 2108.

Accordingly, even if Congress had enacted a statute expressly providing a damages
remedy for individuals whose constitutional rights are violated by federal officers—and even if
petitioners were correct that the Fourth and Fifth Amendments apply in this extraterritorial
context—this Court would not extend that statutory remedy to this case absent “clear indication”
that Congress intended to reach “injuries suffered outside of the United States.” RJR Nabisco,
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136 S. Ct. at 2108. Given this Court’s longstanding reluctance to extend Bivens, it would be
“grossly anomalous * * * to apply Bivens extraterritorially when [courts] would not apply an
identical statutory cause of action for constitutional torts extraterritorially.” Meshal, 804 F.3d at
430 (Kavanaugh, J., concurring).

On June 26, 2017, the Supreme Court issued its decision in Hernandez v. Mesa,
No. 15-118, 137 S.Ct. 2003 (2017). The Court vacated the judgment of the Fifth Circuit
(en banc) and remanded for further proceedings. The Supreme Court had recently
issued an opinion in another Bivens case, Abbassi, and reasoned that the Court of
Appeals should have an opportunity to consider how Abbassi would apply to this case.
Justice Thomas filed a dissenting opinion, writing that he “would decline to extend
Bivens and would affirm.” Justices Breyer and Ginsburg also dissented, asserting that
Hernandez was entitled to protection under the Fourth Amendment because of the
significant connection to the United States of the area around the international border
with Mexico and therefore should be allowed to pursue a Bivens action for damages.
Excerpts follow from the per curiam opinion of the U.S. Supreme Court.

With respect to petitioners’ Fourth Amendment claim, the en banc Court of Appeals found it
unnecessary to address the Bivens question because it concluded that Hernandez lacked any
Fourth Amendment rights under the circumstances. This approach—disposing of a Bivens claim
by resolving the constitutional question, while assuming the existence of a Bivens remedy—is
appropriate in many cases. This Court has taken that approach on occasion. See, e.g., Wood,
supra, at ___ (slip op., at 11). The Fourth Amendment question in this case, however, is sensitive
and may have consequences that are far reaching. It would be imprudent for this Court to resolve
that issue when, in light of the intervening guidance provided in Abbasi, doing so may be
unnecessary to resolve this particular case.

With respect to petitioners’ Fifth Amendment claim, the en banc Court of Appeals found
it unnecessary to address the Bivens question because it held that Mesa was entitled to qualified
immunity. In reaching that conclusion, the en banc Court of Appeals relied on the fact that
Hernandez was “an alien who had no significant voluntary connection to . . . the United States.”
785 F. 3d, at 120. It is undisputed, however, that Hernandez’s nationality and the extent of his
ties to the United States were unknown to Mesa at the time of the shooting. The en banc Court of
Appeals therefore erred in granting qualified immunity based on those facts.

“The doctrine of qualified immunity shields officials from civil liability so long as their
conduct ‘does not violate clearly established ...constitutional rights of which a reasonable person
would have known.”” Mullenix v. Luna, 577 U.S. __,  (2015) (per curiam) (slip op., at 4-5)
(quoting Pearson v. Callahan, 555 U. S. 223, 231 (2009)). The “dispositive inquiry in
determining whether a right is clearly established is whether it would be clear to a reasonable
officer that his conduct was unlawful in the situation he confronted.” Saucier v. Katz, 533 U. S.
194, 202 (2001). The qualified immunity analysis thus is limited to “the facts that were knowable
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to the defendant officers” at the time they engaged in the conduct in question. White v. Pauly,
580U.S. __ ,  (2017) (per curiam) (slip op., at 3). Facts an officer learns after the incident
ends—whether those facts would support granting immunity or denying it—are not relevant.

Mesa and the Government contend that Mesa is entitled to qualified immunity even if
Mesa was uncertain about Hernandez’s nationality and his ties to the United States at the time of
the shooting. The Government also argues that, in any event, petitioners’ claim is cognizable
only under the Fourth Amendment, and not under the Fifth Amendment. This Court declines to
address these arguments in the first instance. The Court of Appeals may address them, if
necessary, on remand.

The facts alleged in the complaint depict a disturbing incident resulting in a heartbreaking
loss of life. Whether petitioners may recover damages for that loss in this suit depends on
questions that are best answered by the Court of Appeals in the first instance.

* * * *

2. Rodriguez

As discussed in Digest 2016 at 192, the United States notified the U.S. Court of Appeals
for the Ninth Circuit that it should await the Supreme Court’s guidance in Hernandez
before deciding a case involving the same issues. After the Supreme Court issued its
decision in Hernandez in 2017, the United States filed a supplemental amicus brief
supporting reversal in Rodriguez v. Swartz, No. 15-16410, in the Ninth Circuit. Excerpts
follow from the U.S. supplemental brief, filed July 27, 2017.

In Hernandez v. Mesa, 137 S. Ct. 2003 (2017), the Supreme Court considered Bivens claims
similar to the claims presented here: the plaintiffs sought to invoke Bivens to recover for a cross-
border shooting by a U.S. Border Patrol agent that resulted in the death of an alien in Mexico.
The Court vacated the Fifth Circuit’s decision holding that the plaintiffs had no Fourth
Amendment claim and directed the court to consider the “antecedent” question of whether a
Bivens remedy is available in light of Abbasi. Id. at 2006. The Court noted that resolving the
underlying Fourth Amendment question “would be imprudent” and “may be unnecessary” in
light of the intervening guidance provided by Abbasi. Id. at 2007.

The Court’s instruction on remand in Hernandez, makes clear that this Court should
address the antecedent question of whether a Bivens remedy exists before addressing the
question of whether the Fourth Amendment applies to an alien injured abroad. And the Supreme
Court’s analysis of the special factors in Abbasi makes clear that it would not be proper to imply
a non-statutory damages remedy in this case. The category of claims by aliens injured abroad,
and specifically claims by those injured due to cross-border shootings, implicate foreign relations
and national security policy. As the Court reiterated in Abbasi, the Constitution unequivocally
assigns those functions to the political branches, so it would not be appropriate for the Judiciary
to intrude on those powers and provide monetary remedies for aliens outside U.S. borders who
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are injured by the government's actions. In addition, Congress has not provided aliens injured
abroad with the sort of judicial damages remedy plaintiff seeks; instead, when it has chosen to
address injuries inflicted by the government on aliens abroad, Congress has relied on voluntary
payments or administrative claims mechanisms. As in Abbasi, Congress’s failure to provide a
damages remedy “is notable” and “more than ‘inadvertent.”” 137 S. Ct. at 1862. Finally, the
general presumption against extraterritoriality further confirms that Bivens should not be
extended here.

Any doubt on this question [of whether to recognize a Bivens action when an injury was
inflicted on a foreign citizen in another country’s sovereign territory] is resolved by Hernandez,
which also involves a cross-border shooting. In Hernandez, the Court remanded and directed the
Fifth Circuit to address whether a Bivens remedy exists in light of Abbasi’s clarification of the
special factors analysis. That disposition presupposed that the claims in Hernandez arose in new
contexts. Like the Fifth Circuit in Hernandez therefore, this Court must determine whether
special factors weigh against implying a damages remedy in this new context.

B. The Court in Abbasi clarified that whether “special factors counselling hesitation” are
present “must concentrate on whether the Judiciary is well suited, absent congressional action or
instruction, to consider and weigh the costs and benefits of allowing a damages action to
proceed.” 137 S. Ct. at 1857-58; see also Hernandez, 137 S. Ct. at 2006. Indeed, if there are
“sound reasons to think Congress might doubt the efficacy or necessity of a damages remedy as
part of the system for enforcing the law and correcting a wrong, the courts must refrain from
creating the remedy in order to respect the role of Congress.” Abbasi, 137 S. Ct. at 1858
(emphasis added). “In a related way,” the Court explained, “if there is an alternative remedial
structure present in a certain case, that alone may limit the power of the Judiciary to infer a new
Bivens cause of action.” Id

These separation of powers concerns strongly weigh against implying a damages remedy
here.

First, claims by aliens injured abroad implicate foreign affairs and national security. The
Constitution commits these areas to the political branches. See, e.g., Abbasi, 137 S. Ct. at 1861;
Bank Markazi v. Peterson, 136 S. Ct. 1310, 1328 (2016). Accordingly, “[m]atters intimately
related to foreign policy and national security are rarely proper subjects for judicial
intervention.” Haig v. Agee, 453 U.S. 280, 292 (1981); see Abbasi, 137 S. Ct. at 1861.

Consistent with these principles, the Court's decisions make clear that Bivens should not
be expanded to an area that the Constitution commits to the political branches. In Chappell v.
Wallace, the Court declined to extend Bivens to claims by military personnel against superior
officers because “Congress, the constitutionally authorized source of authority over the military
system of justice,” had not provided such a remedy and so a judicially created one “would be
plainly inconsistent with Congress' authority.” 462 U.S. 296, 304 (1983). In United States v.
Stanley, the Court relied on Chappell to hold that Bivens does not extend to any claim incident to
military service, again emphasizing that “congressionally uninvited intrusion into military affairs
by the judiciary is inappropriate.” 483 U.S. 669, 683 (1987). And in Abbasi, the Court relied on
these principles in declining to extend Bivens to challenges to the confinement conditions
imposed on illegal aliens pursuant to executive policy in the wake of the September 11 attacks.
137 S. Ct. at 1858-63. The Court emphasized that “[jJudicial inquiry into the national-security
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realm raises ‘concerns for the separation of powers in trenching on matters committed to other
branches,”” which are “even more pronounced” in the context of a claim seeking money
damages. Id. at 1861 (citation omitted). The Court concluded that “congressionally uninvited
intrusion [wa]s inappropriate action for the Judiciary to take.” 1d. at 1862 (quotation marks
omitted).

The same logic precludes the extension of Bivens to aliens injured abroad by U.S.
government officials. This category of cases unquestionably implicates foreign relations because
the United States is answerable to other sovereigns for injuries inflicted on their citizens within
their territory. Indeed, the United States and the government of Mexico have repeatedly
addressed cross-border shootings in recent years. In 2014, the two governments established a
joint Border Violence Prevention Council to provide a standing forum in which to address issues
of border violence. Mexico and the United States have also addressed cross-border shootings in
other forums, including the annual U.S.-Mexico Bilateral Human Rights Dialogue. Judicial
examination of the incident at issue in this case would inject the courts into these sensitive
matters of international diplomacy and risk undermining the government’s ability to speak with
one voice in international affairs. See Sanchez-Espinoza v. Reagan, 770 F.2d 202, 209 (D.C. Cir.
1985).

Permitting Bivens suits in this context also would directly implicate the security of the
border. Congress has charged the Department of Homeland Security and its components,
including U.S. Customs and Border Protection, with preventing terrorist attacks within the
United States and securing the border. 6 U.S.C. §§ 111, 202. “[T]his country’s border-control
policies are of crucial importance to the national security and foreign policy of the United
States.” United States v. Delgado-Garcia, 374 F.3d 1337, 1345 (D.C. Cir. 2004). Moreover, this
Court has recognized that the related context of “immigration issues ‘ha[s] the natural tendency
to affect diplomacy, foreign policy, and the security of the nation,” which further ‘counsels
hesitation’ in extending Bivens.” Mirmehdi v. United States, 689 F.3d 975, 982 (9" Cir. 2012)
(quoting Arar v. Ashcroft, 585 F.3d 559, 574 (2d Cir. 2009)).

In her initial brief, plaintiff argued that this Court should ignore the extent to which this
case involves foreign relations, national security, and immigration when deciding whether to
extend Bivens because those same factors are relevant to whether the Fourth Amendment applies
extraterritorially. Br. 52-53. Abbasi and Hernandez make clear, however, that this Court must
consider those factors in addressing the antecedent Bivens issue. Indeed, the premise of the
special-factors inquiry is that a judicially created damages remedy is not appropriate for every
constitutional violation—indeed, “in most instances [the Supreme Court] ha[s] found a Bivens
remedy unjustified.” Wilkie v. Robbins, 551 U.S. 537, 550 (2007).

Second, a variety of statutes indicate that Congress’s failure to provide the damages
remedy that plaintiff seeks was not “‘inadvertent,”” which confirms that it would be
inappropriate for the courts to provide a damages remedy here. Abbasi, 137 S. Ct. at 1862
(quoting Schweiker v. Chilicky, 487 U.S. 412, 423 (1988)); see Western Radio Servs. Co. v. U.S.
Forest Serv., 578 F.3d 1116, 1120 (9th Cir. 2009). Traditionally, injuries suffered by aliens
abroad were addressed through diplomatic negotiations or by voluntary ex gratia payments to the
injured parties. See William R. Mullins, The International Responsibility of a State for Torts of
Its Military Forces, 34 Mil. L. Rev. 59, 61-64 (1966). The United States continues to rely on
such measures in many contexts. See, e.g., Exec. Order No. 13,732, 8§ 2(b)(ii), 81 Fed. Reg.
44,485(July1,2016). In certain recurring circumstances, Congress has authorized limited
administrative remedies for aliens injured abroad by U.S. employees. See 10 U.S.C. 88 2734(a),

299
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2734a(a); 21 U.S.C. § 904; 22 U.S.C. § 2669-1. Tellingly, Congress has not adopted a similar
claims procedure for aliens injured abroad by the actions of U.S. Border Patrol agents. Moreover,
where Congress has provided remedies for aliens injured abroad by U.S. employees, it has done
so through administrative mechanisms, not by authorizing suits in federal court.

In addition, where Congress has provided judicial damages remedies, it has not extended
those remedies to injuries of the sort plaintiff asserts here. Congress limited the statutory remedy
for individuals whose constitutional rights are violated by state officials to “citizen[s] of the
United States or other person[s] within the jurisdiction thereof.” 42 U.S.C. 1983. Similarly, in
enacting the Federal Tort Claims Act (FTCA), the most comprehensive statute providing
remedies for injuries inflicted by federal employees, Congress specifically excluded “[a]ny claim
arising in a foreign country.” 28 U.S.C. 2680(k). That is a strong indication that Congress did not
intend a damages remedy for injuries occurring abroad.

Plaintiff contended in her initial brief that the FTCA foreign-country exception has
“absolutely no bearing” on whether a Bivens remedy is available here because Congress enacted
the exception solely to avoid the application of foreign substantive law in FTCA cases. Br. 51.
That was not Congress's only goal. Even before concerns regarding foreign law were raised
during Congress’s consideration of the statute, the bill that became the FTCA excluded “all
claims ‘arising in a foreign country in behalf of an alien. ”’Sosa v. Alvarez-Machain, 542 U.S.
692, 707 (2004) (quoting H.R.5373, 77th Cong., 2d Sess., § 303(12) (1941)) (emphasis added).

More recently, in the Torture Victim Protection Act of 1991 (TVPA), 28 U.S.C. 1350
note, Congress created a cause of action for damages against “[a]n individual who, under actual
or apparent authority, or color of law, of any foreign nation,” subjects another individual to
“torture” or “extrajudicial killing.” 28 U.S.C. 1350 note § 2. “But the statute exempts U.S.
officials, a point that President George H.W. Bush stressed when signing the legislation.”
Meshal, 804 F.3d at 430 (Kavanaugh, J., concurring). “In confining the coverage of statutes such
as the [FTCA] and the [TVPA], Congress has deliberately decided not to fashion a cause of
action” for aliens injured abroad by government officials. 1d. Congress’s repeated decisions not
to provide such a remedy counsel strongly against providing one under Bivens.

Moreover, plaintiff may have other remedies available to her. If the United States
succeeds in prosecuting Swartz for murder, plaintiff has a potential statutory monetary remedy
for restitution, which could include funeral expenses and lost future wages. See 18 U.S.C.

8 3663A(a); United States v. Cienfuegos, 462 F.3d 1160, 1165-69 (9th Cir. 2006). In addition,
plaintiff may have a state-law tort remedy against Swartz. The Westfall Act would protect
Swartz from state-law tort suits only if the Department of Justice certifies that he was acting
within the scope of his employment at the time of the incident. 28 U.S.C. § 2679(b), (d). The
United States has not yet made that determination, and it would be reviewable in court. See
Gutierrez de Martinez v. Lamagno, 515 U.S. 417, 420 (1995).

Third, the presumption against extraterritoriality underscores the inappropriateness of
extending Bivens to aliens injured abroad. It is axiomatic that, in general, “United States law
governs domestically but does not rule the world.” Kiobel v. Royal Dutch Petroleum Co., 133 S.
Ct. 1659, 1664 (2013). The presumption against extraterritoriality “helps ensure that the
Judiciary does not erroneously adopt an interpretation of U.S. law that carries foreign policy
consequences not clearly intended by the political branches.” Id. at 1664. And the Supreme
Court has made clear that “the principles underlying the canon of interpretation similarly
constrain courts” recognizing common-law causes of action. 1d. Indeed, “the danger of
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unwarranted judicial interference in the conduct of foreign policy is magnified” when “the
question is not what Congress has done, but instead what courts may do.” Id.

The Court recently held that even when the underlying substantive rule has
extraterritorial reach, the “presumption against extraterritoriality must be applied separately” to
the question of whether the private damages remedy extends to injuries suffered abroad. RJR
Nabisco, Inc. v. European Cmty., 136 S. Ct. 2090, 2108 (2016). The Court held that the private
right of action at issue did not reach injuries suffered abroad—even injuries caused by domestic
conduct—because “[n]othing in [the statute] provides a clear indication that Congress intended
to create a private right of action for injuries suffered outside of the United States.” Id. Likewise,
here, the presumption counsels against extending the Bivens damages remedy to injuries suffered
by aliens abroad.
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Cross References

Microsoft case and extraterritorial application of U.S. law, Ch. 3.A.2.
Universal jurisdiction, Ch. 3.A.5.

Litigation regarding NPT (political question doctrine), Ch. 4.B.2.
Aviation v. United States, Ch. 8.D.2.a.

Ali v. Warfaa, Ch. 10.B.2.

Cooper v. TEPCO, Ch. 19.B.2.



CHAPTER 6

Human Rights

GENERAL

Country Reports on Human Rights Practices

On March 3, 2017, the Department of State released the 2016 Country Reports on
Human Rights Practices. The Department submits the reports to Congress annually per
§§ 116(d) and 502B(b) of the Foreign Assistance Act of 1961, as amended, and § 504 of
the Trade Act of 1974, as amended. These reports are often cited as a source for
accounts of human rights practices in other countries. While the Country Reports
describe facts relevant to human rights concerns, the reports do not reach conclusions
about human rights law or legal definitions. The Country Reports are available at
State.gov/humanrightsreports. A special briefing by an administration official
previewing the release of the Country Reports is available at
https://www.state.gov/r/pa/prs/ps/2017/03/268195.htm.

International Covenant on Civil and Political Rights
Follow-up to Periodic Report

As discussed in Digest 2015 at 174 and Digest 2014 at 168-78, the United States made
its presentation to the Human Rights Committee on its Fourth Periodic Report
Concerning the International Covenant on Civil and Political Rights in 2014 and
conveyed its one-year follow-up response on the Committee’s priority
recommendations in 2015. The U.S. periodic reports and follow-up responses are
available at https://www.state.gov/j/drl/reports/treaties/index.htm#ftn2. In 2016, the
Committee posted two letters on its website regarding the U.S. follow-up response. The
United States responded to those letters on October 11, 2017. U.N. Doc. No.
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CCPR/C/USA/CO/4/Add.1. The U.S. response is available at

http://tbinternet.ohchr.org/ layouts/treatybodyexternal/Download.aspx?symbolno=CC
PR%2FC%2FUSA%2FCO%2F4%2FAdd.1&Lang=en and excerpted below. On November
20, 2017, the Committee informed the United States that it had decided to discontinue
the follow-up procedure in respect of the United States and would consider the 2017
follow-up response in the next reporting cycle.

2. The Committee’s follow-up requests focus on conduct during international operations in the
context of armed conflict, and particularly detention and interrogation in the aftermath of the
September 11 terrorist attacks. The United States reiterates its long-standing and fundamental
disagreement with the Committee’s view regarding the application of ICCPR obligations with
respect to individuals located outside the territory of the United States. However, in the spirit of
cooperation, the United States has endeavored throughout the periodic reporting process to
provide details on how the United States has conducted and will continue to conduct thorough
and independent investigations of credible allegations of crimes committed during such
international operations and of credible allegations of mistreatment of persons in its custody, as
well as on final decisions regarding any prosecution of persons for such crimes when such
disclosure is appropriate. We hope that the Committee is able to recognize that although the
public disclosure of government information is often in the public interest, refraining from
releasing information concerning specific individuals can also be appropriate, especially when
privacy or other human rights interests counsel against disclosure.

3. In further response to the Committee’s request in subparagraph (a), the United States
reaffirms and continues to uphold the bedrock principle that torture and cruel, inhuman, or
degrading treatment or punishment are categorically and legally prohibited always and
everywhere, violate U.S. and international law, and offend human dignity, and the United States
has many protections against torture and cruel, inhuman, or degrading treatment or punishment.
Torture is contrary to the founding principles of our country and to the universal values to which
the United States holds itself and others in the international community. All U.S. military
detention operations conducted in connection with armed conflict, including at Guantanamo, are
carried out in accordance with all applicable international and domestic laws. Paragraph 177 of
our Fourth Periodic Report summarized Executive Order 13491, Ensuring Lawful Interrogations.
The National Defense Authorization Act for Fiscal Year 2016 (“2016 NDAA”) codified many of
the interrogation-related requirements included in the Executive Order, including requirements
related to Army Field Manual 2-22.3. It also imposed new legal requirements, including that the
Army Field Manual remain publicly available, and that any revisions be made publicly available
30 days in advance of their taking effect.

* * * *
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5. U.S. law provides several avenues for the domestic prosecution of U.S. Government
officials and contractors who commit torture and other serious crimes overseas. ...

* * * *

7. The U.S. Government has investigated numerous allegations of torture or other
mistreatment of detainees. For example, prior to August 2009, career prosecutors at the
Department of Justice carefully reviewed cases involving alleged detainee abuse. These reviews
led to charges in several cases and the conviction of a Central Intelligence Agency (CIA)
contractor and a Department of Defense contractor....

8. In addition to the Department of Justice, and in further response to the Committee’s
subparagraph (a) request, there are many other accountability mechanisms in place throughout
the U.S. Government aimed at investigating credible allegations of torture and prosecuting or
punishing those responsible. For example, the CIA Inspector General conducted more than 25
investigations into misconduct regarding detainees after 9/11. The CIA also convened six high-
level accountability proceedings from 2003 to 2012. These reviews evaluated the actions of
approximately 30 individuals, around half of whom were held accountable through a variety of
sanctions.

9. In addition, the U.S. military investigates credible allegations of misconduct by U.S.
forces, and multiple accountability mechanisms are in place to ensure that personnel adhere to
laws, policies, and procedures. ...

10. The U.S. law, policy, and procedures that we have described in the preceding
paragraphs apply to U.S. Government personnel, including persons in positions of command.
Persons in positions of command are not exempt from the requirement to comply with the law,
nor are they exempt from investigations based on allegations of wrongdoing. As noted above, it
IS sometimes not appropriate to highlight the cases of particular individuals.

11. In relation to the Committee’s subparagraph (a) inquiry regarding judicial remedies
available to detainees in U.S. custody at Guantanamo, the United States notes that all
Guantanamo detainees have the ability to challenge the lawfulness of their detention in U.S.
federal court through a petition for a writ of habeas corpus. ...

* * * *

20. The United States wishes to clarify a misunderstanding of our earlier response
regarding Stand Your Ground laws that is apparent from the Committee’s request under
paragraph (b). The review of Stand Your Ground provisions of state law, as previously reported,
was not undertaken by the U.S. Government, but rather by the U.S. Commission on Civil Rights,
which is an independent, bipartisan agency established by Congress to investigate, report, and
make recommendations to the President and the Congress on civil rights matters. The
information we reported regarding the focus of the Commission’s independent review and the
expectation of a final report was based on publicly available statements by participants in the
Commission hearings. The United States has no role in or control over this independent
undertaking. Also, our previous reports and responses, including paragraph 22 of our March 31,
2015 response, have made clear the respective roles of federal, state, and local governments and
laws under our federal system of government, including criminal laws and rules governing self-
defense. In our federal system, these laws are the province of state and local governments.
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21. As a final note, the United States wishes to remind the Committee of the long-
standing position of the United States regarding the scope of a State Party’s ICCPR
responsibility with respect to the private conduct of non-State actors, both in relation to gun
violence and the exercise of self-defense, as noted in our response dated October 9, 2015,
paragraph 10.12 Likewise, the United States does not share the Committee’s view as to the
applicability of such concepts as “necessity’”’ and “proportionality” in relation to assessing the
use of force or self-defense for purposes of Articles 6 and 9 of the ICCPR. These concepts are
derived from domestic and regional jurisprudence under other legal systems and are not broadly
accepted as legally-binding internationally, nor supported by either the Covenant text or its
travaux preparatoires.

b. Draft General Comment 36 on right to life

In July 2016, the Human Rights Committee completed its draft General Comment on
Article 6 of the ICCPR and invited interested stakeholders to comment on the draft. On
October 6, 2017, the United States provided its observations on Draft General Comment
No. 36 on Article 6—Right to Life. Excerpts follow from the U.S. comments. The
committee continued its discussion of Draft General Comment No. 36 in November
2017.

3. As discussed below, the range of issues the Committee considers to fall within the scope of
the inherent right to life and the obligations of States Parties under Article 6 is overly expansive
and the Committee provides little or no authoritative legal support or treaty analysis grounded in
established rules of treaty interpretation under international law to support many of its positions.
The Committee’s citations to its own work products, whether in the form of general comments,
concluding observations and recommendations, or “views” on Protocol communications, do not
in and of themselves provide legal support under international law. They merely represent a
collection of the Committee’s prior consistent, non-binding views and carry no greater weight or
authority than when first published.

Treaty Interpretation

6. The United States has previously observed in its dialogue with the Committee that
many of the Committee’s more ambitious opinions appear to reflect an attempt to fill what it may
consider to be gaps in the reach and coverage of the Covenant. And indeed, as noted below,
some of the positions advanced in draft General Comment 36 purport to interpret Article 6 in
ways that were proposed and debated by various negotiating delegations, but were excluded from
the final text when agreement could not be reached. If one believes there to be gaps in a treaty,
the proper approach to take under international treaty law is to amend the treaty to fill those gaps.
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It is for each Party to decide for itself, as an exercise of its sovereignty, whether it will be bound
by what are, in fact, new treaty obligations.

7. Inthis regard, it is also of concern that the Committee has looked to interpret or fill
what it may consider to be gaps in the ICCPR by importing requirements from other human
rights treaties. Any such Committee interpretation, expanding on the terms of the ICCPR itself,
IS inconsistent with a proper interpretive analysis under VCLT Articles 31 and 32, ignores the
express terms of the ICCPR, and fails to consider that not all ICCPR States Parties have ratified
these other treaties or otherwise consented to such obligations. For example, the Committee’s
importation in paragraph 8 of requirements under the International Convention for the Protection
of All Persons from Enforced Disappearance and in paragraph 28 of requirements under the
Convention on the Rights of Persons with Disabilities, however they may also contribute to the
right to life, ignores the terms and scope of application of those treaties. And it is unclear on
what basis the Committee would suggest in paragraph 30 an implied duty under Article 6 to
address “the general conditions in society that may eventually give rise to direct threats to life”
or other health-related measures, as characterized by the Committee under paragraphs 9, 10, and
20 of its draft general comment. State Party obligations with respect to health-related rights, for
example, are set forth in the International Covenant on Economic, Social and Cultural Rights
(ICESCR), which establishes in its Article 12 the right to the enjoyment of the highest attainable
standard of physical and mental health. Given that ICESCR was negotiated and concluded in
parallel with the ICCPR specifically to address such rights separately and that States party to
ICESCR agreed, pursuant to Article 2 of that Covenant, to take steps “with a view to achieving
progressively the full realization” of such rights, there is no basis to infer that the negotiators
would have considered such measures to be required or necessary to also give effect to the right
to life within the meaning of Article 6. Thus, in the context of the right to health contained in the
ICESCR, which is the proper lens by which to examine rights characterized as health-related
human rights, there is no obligation as part of that right to give effect to the right to life. The
right to the enjoyment of the highest attainable standard of health is not commensurate with a
right to be healthy or a right not to succumb to disease. It is, instead, oriented toward the
progressive realization, in accordance with a State’s available resources, of the right for an
individual to enjoy the highest attainable standard of health. For these reasons, and bearing in
mind the history of the negotiations of the two Covenants, any issues concerning access to
abortion (paragraph 9 of the Committee’s draft) are outside the scope of Article 6. Although the
United States agrees that human rights treaties may be mutually reinforcing, this does not mean
that the contents of obligations contained within one human rights treaty can be imputed or read
into other human rights treaties. Doing so would render meaningless the right of each State to
decide for itself whether to accept particular legal obligations associated with particular human
rights treaties.

8. We are particularly concerned about the suggestion in paragraph 65 that obligations of
States under the ICCPR and international environmental law depend on each other or are
changed by each other in their interpretation or application. The Committee has no mandate to
suggest that Article 6(1) obligations “must reinforce” States’ relevant obligations under
international environmental law, or that international environmental law should necessarily
“inform the contents” of States Parties’ obligations under Article 6(1). Nor can such an
interpretation of Article 6(1) find any support in accepted principles of treaty interpretation
reflected in VCLT Atrticles 31 and 32. This would set up an inaccurate description of the legal
relationship between the ICCPR and international environmental law, and it would create
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significant legal uncertainty about the scope and meaning of important environmental obligations
if they were reinterpreted based on a separate area of law like the ICCPR. The relevant treaties
cover wholly distinct areas (one of which barely existed at the time the ICCPR was negotiated)
and do so with different and varied approaches that are tailored to the particular goals of each
treaty. Obligations in environmental treaties, for example, generally do not take a human rights-
based approach. The ICCPR thus cannot be a lens through which environmental obligations
must be viewed, nor vice versa; that would be beyond the intent of the negotiators that created
the ICCPR and particular environmental obligations in various agreements.

9. The United States also believes the Committee is mistaken in paragraph 69 in its view
that entry of a reservation with respect to Article 6 would be incompatible with the object and
purpose of the ICCPR, especially in light of the article’s peremptory and non-derogable nature.
The Committee relies solely on its previous General Comment No. 24 for this position. We refer
the Committee to the United States’ Observations on General Comment No. 24 for a detailed
explanation of why the assertion is contrary to the Covenant and international law.

* * * *

1. General Issues of Overarching Concern
Territorial Scope

13. Throughout the draft general comment, references are made to the application of the
Covenant to actions outside the territory of a State Party. Particularly problematic is the
assertion in paragraph 66 that Covenant obligations extend to “persons located outside any
territory effectively controlled by the State who are nonetheless impacted by its military or other
activities in a [direct], significant and foreseeable manner.” As the United States has previously
advised, the Covenant applies only to individuals who are both within the territory of a State
Party and subject to its jurisdiction. This interpretation is the most consistent with the ordinary
meaning of Covenant text and its negotiating history, and also accords with longstanding
international legal principles of treaty interpretation. ...

14. We likewise do not agree that an individual on State-Party-registered ships located
beyond that State Party’s territorial sea, or on State Party-registered aircraft flying in
international airspace (or in another State’s airspace), would be located within the territory of
that State Party for purposes of application of ICCPR rights. ...

15. Although some States Parties may have accepted somewhat broader jurisdictional
obligations as parties to regional human rights conventions, or because doing so might
correspond with their domestic laws, the United States has not done so. To the extent that there
are differing views among States Parties, the Committee has no mandate to resolve them or to
interpret authoritatively the Convention’s terms. Thus, we urge the Committee to refrain from
any characterization of the jurisdictional and territorial scope of ICCPR obligations that deviates
from the express treaty text.

Armed Conflict

16. Paragraph 67 of the Committee’s draft states: “Like the rest of the Covenant, article
6 continues to apply also [to the conduct of hostilities] in situations of armed conflict to which
the rules of international humanitarian law are applicable. While rules of international
humanitarian law may be relevant for the interpretation and application of article 6, both spheres
of law are complementary, not mutually exclusive. Uses of lethal force authorized and regulated
by and complying with international humanitarian law are, in principle, not arbitrary. By
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contrast, practices inconsistent with international humanitarian law, entailing a risk to the lives of
civilians and persons hors de combat, including the targeting of civilians and civilian objects,
indiscriminate attacks, failure to apply adequate measures of precaution to prevent collateral
death of civilians, and the use of human shields, violate article 6 of the Covenant.”

17. The United States disagrees. Although the United States would agree as a general
matter that armed conflict does not suspend or terminate a State’s obligations under the Covenant
within its scope of application, we do not believe that the Committee’s views, reflected here or in
prior general comments addressing military operations, accord sufficient weight to the well-
established principle that international humanitarian law (IHL) is the lex specialis with respect to
the conduct of hostilities and the protection of war victims (e.g., prisoners of war, civilian
internees, persons placed hors de combat) in any armed conflict. ...

18. In this regard, we reject the suggestions and assertions in paragraph 67 of the
Committee’s draft, including that States Parties should disclose information on the use of
weaponry and targeting, the process for identifying military targets, the degree to which it
considers non-lethal alternatives, and other details concerning the means and methods of warfare.
Although these particular disclosure recommendations are framed in advisory terms, the
Committee offers no support for such suggestions or in stating that States Parties “must also
investigate allegations of violations of article 6 in situations of armed conflict in accordance with
the relevant international standards.”

19. ... The Committee should not seek to opine on issues related to IHL with respect to
the study, development, acquisition, adoption, or use of various types of weapons, including non-
lethal weapons, nor on the nature of obligations of parties to treaties other than the ICCPR, such
as the Treaty on the Non-Proliferation of Nuclear Weapons.

* * * *

Derogation
21. There is no question that the right to life, as codified in Article 6, is a non-derogable

right under Article 4(2) of the Covenant, and that it, therefore, continues to apply in any
circumstance within the Covenant’s scope of application. Regardless of differing views
regarding the scope of application, this phrase, “within the Covenant’s scope of application”
needs to be added to the second sentence of paragraph 68 for accuracy.

* * * *

Transfers to Other Countries (Non-Refoulement)

24. ... As we have stated before, the Committee’s non-binding opinions on this matter
have no legal basis in the text of the treaty or the intention of its States Parties at the time they
negotiated or became parties to the ICCPR. The only obligations under international human
rights and refugee law that the United States has assumed with respect to such transfers are the
non-refoulement provisions contained in Article 33 of the Convention Relating to the Status of
Refugees (applicable to the United States by virtue of its ratification of the Protocol Relating to
the Status of Refugees) and in Article 3 of the Convention Against Torture.

I11.  Specific Issues of Concern Related to Article 6(1)

25. The Committee should conform its language throughout draft General Comment 36
to the text of the obligations set out under Article 6(1), which are to ensure, within the scope of
application of the treaty: (1) that the right to life “shall be protected by law” and (2) that “no one
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shall be arbitrarily deprived of his life.” These obligations also must be read in conjunction with
the more general obligations under Article 2, in particular under Article 2(2) “[w]here not
already provided for by existing legislative or other measures, . . . to take the necessary steps, in
accordance with [a State Party’s] constitutional processes and with the provisions of the present
Covenant, to adopt such laws or other measures as may be necessary to give effect to the rights
recognized in the present Covenant.”

26. Article 2(2) is foundational to the reading of any Atrticle setting forth ICCPR-
recognized rights. It establishes, as a general matter, that the decision as to the most appropriate
means of domestic implementation of ICCPR obligations is left to the internal law and
constitutional processes of each State Party. Thus, to the extent that specific conditions,
measures or requirements necessary to give effect to an ICCPR right are not expressly set forth
in the relevant article, and therefore not an obligation undertaken upon ratification by the State
Party, any elaboration of the measures necessary to give it effect are for the State Party to
determine and implement in accordance with its laws and any other relevant ICCPR obligations.
This is a reflection of a conscious decision of the drafters of the ICCPR, in an effort to protect
human rights and secure the widest possible adherence.

Arbitrary Deprivation of Life

27. Avrticle 6(1) provides that no one shall be arbitrarily deprived of his life. The
Committee has undertaken, in paragraphs 18 and 19, to give the word “arbitrarily” a uniform
meaning expressed in mandatory terms, by elaborating on how it understands the meaning of the
treaty provision, The Committee states that this treaty term “must be interpreted more broadly to
include” a list of specific elements apparently drawn from individualized, non-binding findings
on communications it has considered under the Optional Protocol, inapplicable jurisprudence of
the European Court of Human Rights, and reports of U.N. Human Rights Council Special
Rapporteurs. As drafted, these elements appear intended to apply in all contexts, without any
reference to or consideration of the differing legal systems and constitutional requirements and
standards that may pertain in implementing Article 6(1). The Committee recognizes in
paragraph 20 that the Covenant does not provide a list of permissible grounds for the taking of a
life. For the same reason that the negotiators were unable or unwilling to include such
specificity in the treaty, the Committee should refrain from seeking to do so through its general
comment practice. As reasonable as these elements may be to consider in adopting domestic
measures, assessing self-defense, or justifying the use of force by law enforcement officials in a
given situation, it would be more appropriately within the Committee’s mandate for it to
recommend consideration of such “elements” by States Parties as best practices in implementing
their obligations within their legal systems.

* * * *

Protecting the Right to Life by Law

30. With regard to the general heading, “duty to protect life,” we note that the obligation
in Article 6(1) is that “[t]his right shall be protected by law.” The Committee should conform
the heading accordingly, as well as any references to this obligation throughout the text.

* * * *
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32. Although it is true that Article 2(2) requires States to adopt legislation and other
measures to the extent necessary to give effect to ICCPR rights, neither Article 2(2) nor Article
6(1) specifies the conduct to be criminalized, nor the elements or penalties commensurate with
such crimes. Indeed, some of the provisions that the Committee appears to put forward as
required would encompass dangers or threatening behavior regardless of whether the conduct to
be criminalized results in deprivation of life (e.g., “disproportionate use of firearms,” “blood
feuds,” “death threats,” “manifestations of violence” or “incitement to violence”). These types
of conduct do not clearly fall within the ordinary meaning of “deprivation of life” under Article
6(1), and although they may be worthy of criminalization, this is not expressly required within
the ordinary meaning of Article 6(1). It is reasonable to expect States Parties to take steps to
review their criminal codes and to adopt new laws as circumstances and threats as conditions
demand; however, the ICCPR does not prescribe universal crimes or measures that each State
Party “must” adopt to give effect to the right to life.

33. With respect to the Committee’s assertions that States Parties have a duty to take
“reasonable positive measures” and exercise “due diligence” to respond to foreseeable threats by
private persons and entities (e.g., paragraph 25 of the Committee’s draft), the United States
remains of the view that neither the text nor its negotiating history supports any such obligation
under the ICCPR. ...

* * * *

36. What is also apparent from the debates throughout the negotiation of Article 6 is that
the deprivation of life under discussion was generally understood to refer to actual killings of one
person by another, whether attributable to State actors or private actors, and that the measures
discussed and compromise achieved only contemplated that any protection to be afforded from
the conduct of non-States actor would be pursuant to domestic criminal laws. ...

37. In light of the ordinary meaning of Article 6(1) and this negotiating history, there is
no basis to seek to further expand upon an obligation to ensure the right to life that would entail a
duty to protect life from all foreseeable threats to life and to ensure the “effective enjoyment of
the right life” (paragraph 28). The United States does not agree that “[t]he obligation of States
parties to respect and ensure the right to life extends to all threats that can result in loss of life”
and that “States parties may be in violation of article 6 even if such threats have not actually
resulted in loss of life” as suggested in paragraph 7 of the draft. Similarly, the United States does
not agree with the Committee’s assertions of the positive measures articulated in paragraphs 25,
26, 27 and 30.

38. Any suggestion, even if only by implication, of a duty to protect life that would
extend to addressing “general conditions in society that may eventually give rise to direct threats
to life or prevent individuals from enjoying their right to life with dignity” strays beyond the
mandate of the Committee and is unsupported by established rules of treaty interpretation with
respect to Article 6. Whatever steps a State may take to address such conditions as those
addressed in the draft such as environmental pollution, life threatening disease, the adequacy of
health care, traffic and industrial accidents, hunger, poverty or homelessness, natural disasters or
cyber-attacks, none of these fall within the scope of ICCPR obligations. Attention spent on such
issues in the context of a general comment or State Party periodic reporting diverts attention
from the essential issues for which the Committee has responsibility.
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IV. Death Penalty

39. Consistent with its mandate, the sole responsibility of the Committee is to advise
States Parties, which have not abolished the death penalty, on issues that arise in its application
to individual cases within the terms of Article 6 (2)-(5). As the Committee correctly notes in
paragraph 37 of its draft, Article 6 strictly limits the application of the death penalty leaving little
room for further interpretation or elaboration. Any observations or advice by the Committee
regarding State practices in implementing their obligations in this area need to be expressed as
best practices or in advisory “should” terms, rather than obligatory terms such as “have to” or
“must.”

40. Committee views regarding abolition of the death penalty, and in particular the view
that abolition is “legally irrevocable” (paragraph 38), lack legal support grounded in the
interpretive rules reflected in VCLT Article 31 and 32 and should either be deleted or expressed
as views of the Committee regarding best practices. The ICCPR is silent on the question of
reinstating the death penalty after abolition. ...

41. The same applies to the Committee’s assertion in paragraph 38 of the draft that a
State Party may not modify domestic laws after ratifying the Covenant in any way that would
either create a new capital offense or remove legal conditions under an existing capital offense
that would permit its imposition in circumstances not previously allowed. The article is silent
and the Committee has provided no authoritative legal support or treaty analysis grounded in
established rules of treaty interpretation under international law. The only relevant ICCPR
obligation is the requirement in Article 6(2) that the death penalty be imposed in accordance with
the law in force at the time of the commission of the crime, applied in conformity with the
Acrticle 15 obligation that a heavier penalty not be imposed than the one applicable at that time.
Certainly, if the States Parties had considered or agreed to any further restriction as proposed by
the Committee, these provisions would not read as they do. The Committee’s related arguments
in paragraph 38 are addressed in Part Il above.

Death Penalty in Relation to Other Covenant Provisions

42. We agree that under Article 6, the death penalty may not be imposed or carried out in
a manner that is contrary to the provisions of the ICCPR, including Article 7 with respect to any
method that would amount to torture or to other cruel, inhuman, or degrading punishment or
punishment, and Article 14, with respect to fair trial and appeal guarantees. We also agree that
violation of those articles in the course of applying the death penalty could also lead to a
violation of Article 6. The plain language in Article 6(2) requires that it not be imposed contrary
to other Covenant provisions.

43. However, the United States disagrees with several of the views expressed in
paragraph 44 of the draft, particularly regarding certain methods of execution and the impact of
solitary confinement or delays in carrying out the sentence. We suggest that any discussion of
repercussions and potential violations of other Articles that do not lead to the death of an
individual would more properly be addressed in Committee general comments on such other
articles.

44. We cannot agree with the Committee’s view that “a failure to promptly inform
detained foreign nationals charged with a capital crime of their right to consular notification
pursuant to the Vienna Convention on Consular Relations” could “render the imposition of the
death penalty contrary to article 6 (paragraph 46).” As the Committee recognizes in paragraph
46, consular notification is not expressly required under Article 14 or any other Covenant
provision, and the Committee has offered no treaty analysis grounded in VCLT Atrticles 31 or 32
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to support such a view. Consular notification is not a “right” owed to a foreign national in
detention. Rather, consular access and assistance is a right exercised by the detained individual’s
State of nationality. The consular notification protections under the Vienna Convention on
Consular Relations (VCCR) are based on principles of reciprocity, nationality, and function. Nor
is consular notification a necessary component of the right to a fair trial or the right to due
process in criminal proceedings. ...

45. We strongly disagree with the Committee’s assertion in paragraph 50 that either the
requirement of a final judgment before execution under Article 6(2) or the right of the sentenced
person to seek pardon or commutation under Article 6(4) can be considered to encompass
appeals to any and all “available non-judicial avenues,” to include international commissions,
monitoring bodies, or U.N. treaty bodies. Further, there is no support for the suggestion that a
failure to implement non-binding recommendations, interim measures, or other requests in
paragraph 50 by such international bodies would be contrary to any ICCPR obligation, including
the reporting obligation under Article 40 to submit reports in response to the Committee’s
request. The requirement under Article 6(2) that the death penalty can only be carried out
“pursuant to a final judgement rendered by a competent court” can only be read in conjunction
with Article 14(1) and (5) to mean a competent, independent and impartial higher tribunal
established by law. The United States is not subject to the jurisdiction of any international court
that would fall within such terms. It is for States that are subject to the jurisdiction of such an
international court to interpret the scope of their obligation in that regard.

46. With respect to the question of abolition, there is no basis for the assertion in
paragraph 54 that Article 6, paragraph 6 reaffirms the position of States Parties that there should
be “an irrevocable path towards complete abolition.” Neither the wording nor the travaux
préparatoires supports such a view, particularly in view of how controversial the subject was
throughout the negotiation of Article 6. Although this may have been the view of some States
during the drafting, it was not the view of all States, and the entire Article, including paragraph
6, was neutrally drafted for that reason. ...

* * * *

3. Human Rights Council
a. Overview

The United States was elected to the UN Human Rights Council as a voting member in
for a three-year term starting in 2017 after spending a mandatory year off the Council in
2016. The key outcomes of each regular session of the HRC for the United States are
summarized in fact sheets issued by the State Department. The key outcomes for the
34th session are described in a March 27, 2017 fact sheet, available at
https://www.state.gov/r/pa/prs/ps/2017/03/269155.htm. They include: reducing
support for anti-Israel resolutions; renewal of the mandate of the Commission on
Human Rights in South Sudan; extension of the UN role in justice and reconciliation in
Sri Lanka; a strengthened role of the Office of the UN High Commissioner for Human
Rights (“OHCHR”) in collecting evidence of human rights abuses in North Korea;
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resolutions on Burma, Iran, Syria, Mali, Haiti, Libya, and Georgia; and resolutions on
freedom of expression, torture, freedom of religion, and human rights defenders.

U.S. Permanent Representative to the UN Nikki Haley attended the opening of
the 35th Session of the HRC, which was held June 6-23, 2017. Key outcomes for the
United States from the 35t Session are summarized in a June 26, 2017 fact sheet
available at https://www.state.gov/r/pa/prs/ps/2017/06/272182.htm. They include
country-specific resolutions on: the DRC, Venezuela, Syria, Ukraine, Belarus, Eritrea, and
Cote d’Ivoire; and thematic resolutions on: gender equality, trafficking in persons,
child/early/forced marriage, countering terrorism, rights of persons with disabilities,
independence of judges and lawyers, and human rights and transnational corporations.
Other outcomes of note for the United States include country-specific resolutions and
discussions on the DRC, Venezuela, Syria, Ukraine, Belarus, Eritrea, and Cote d’lvoire.
Thematic resolutions of importance include resolutions on eliminating violence against
women and discrimination against women and girls; extending the mandate of the
special rapporteurs on trafficking in persons and child, early, and forced marriage;
protecting human rights while countering terrorism; extending the mandate of special
rapporteurs on the independence of judges and lawyers and the rights of persons with
disabilities; and extending the work of the working group on human rights and
transnational corporations.

Key outcomes of U.S. priorities at the HRC's 36th Session are summarized in an
October 3, 2017 fact sheet, available at
https://www.state.gov/r/pa/prs/ps/2017/10/274577.htm. They include country-specific
resolutions or other actions on: Yemen; Venezuela; Burundi; the DRC; Sudan; Syria;
Somalia; CAR; Burma; Crimea; the Philippines; and Cambodia. Key thematic resolutions
and actions at HRC 36 include: extending the mandate of the special rapporteurs on
truth, justice, reparation, and guarantees of non-recurrence; the human rights of
indigenous persons, women, and Sustainable Development Goals (“SDGs); and renewing
the mandate of the Working Group on Enforced and Involuntary Disappearances.

On June 6, 2017, Ambassador Haley delivered remarks at the Graduate Institute
of Geneva on “A Place for Conscience: the Future of the United States in the Human
Rights Council.” Her remarks are excerpted below and available at
https://geneva.usmission.gov/2017/06/06/ambassador-nikki-haley-remarks-at-the-
graduate-institute-of-geneva/.

The first chairman of the United Nations organization dedicated entirely to human rights was a
chairwoman.

Eleanor Roosevelt was elected to head the Human Rights Commission when it first met
in January 1947. She was a natural choice. Mrs. Roosevelt was already well known for her
heartfelt advocacy for universal human rights.
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She was a woman of deep faith. Her nightly prayer asked God to quote, “make us sure of
the good we cannot see, and of the hidden good in the world.” Eleanor Roosevelt was an idealist.
But she was no pushover.

The first item on the Commission’s agenda was drafting the Universal Declaration of
Human Rights. During the debate, the United States and the Soviet Union clashed repeatedly in
some of the opening skirmishes of the Cold War.

The Soviet delegate taunted Mrs. Roosevelt: How could the United States call itself a
champion of human rights when African Americans were still discriminated against? To which
Mrs. Roosevelt acknowledged that yes, the United States still had problems, and progress was
being made.

And then she proposed a deal that quieted the Soviet delegate: She said the Soviets could
send a delegation to observe the United States—if the United States could do the same to the
Soviet Union.

Of course, the Soviets never did and never would give free reign to a U.S. delegation. She
was making a point. She was calling out a fellow commission member for using human rights as
a cover for its political agenda.

Mrs. Roosevelt’s vision of the Human Rights Commission was bigger than any one
country. She saw the Commission as a place for conscience, not politics. She knew that if it was
allowed to become a forum for hypocrisy and political point-scoring, it would do more to hurt
the cause of human rights than to help it.

My country has a unique beginning, founded on human rights, holding self-evident the
truth that all men are created equal with rights to life, liberty, and the pursuit of happiness. Of
course America did not invent these rights—God did. Simply by our birth, human beings are
endowed by our Creator with certain inalienable rights. These rights belong to all of us. They are
not the gift of any government. They cannot legitimately be taken away by any government.

The American idea is that government exists to serve the people, not the other way
around. Government should secure our rights, not violate them.

We continue striving to achieve this principle through self-government, using elections
and the rule of law to hold our leaders accountable. The inherent dignity of the individual is not
secured by words but by actions. This is the standard by which we judge ourselves as a nation—
and by which we invite others to judge us as well.

It is this commitment to the equal worth of all human beings that leads the United States
to support universal human rights. And of course we are not alone. There are many other nations,
both on the Council and off, that affirm universal human rights and act to protect and extend
them.

When the Human Rights Council has acted with clarity and integrity, it has advanced the
cause of human rights. It has brought the names of prisoners of conscience to international
prominence and given voice to the voiceless.

At times, the Council has placed a spotlight on individual country violators and spurred
action, including convening emergency sessions to address the war crimes being committed by
the Assad regime in Syria. The Council’s Commission of Inquiry on North Korea led to the
Security Council action on human rights abuses there.

The Council is at its best when it is calling out human rights violators and abuses, and
provoking positive action. It changes lives. It pushes back against the tide of cynicism that is
building in our world. And it reassures us that it deserves our continued investment of time and
treasure.
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But there is a truth that must be acknowledged by anyone who cares about human rights:
When the Council fails to act properly—when it fails to act at all—it undermines its own
credibility and the cause of human rights. It leaves the most vulnerable to suffer and die. It fuels
the cynical belief that countries cannot put aside self-interest and cooperate on behalf of human
dignity. It re-enforces our growing suspicion that the Human Rights Council is not a good
investment of our time, money, and national prestige.

Tragically, we’ve been down this road before.

In 2005, then-Secretary-General Kofi Annan disbanded the precursor to the Human
Rights Council, the Human Rights Commission. He blamed what he called its “credibility
deficit.” The description was well-earned.

Many of the world’s worst human rights offenders were elected to the seats on the
Commission. They used those positions, not to advance human rights, but to shield themselves
from criticism or to criticize others.

In short, the Commission had lost the world’s trust. It had stained and setback the cause
of human rights.

These problems were supposed to have been fixed when the new Council was formed.
Sadly, the case against the Human Rights Council today looks an awful lot like the case against
the discredited Human Rights Commission over a decade ago.

Once again, over half the current member countries fail to meet basic human rights
standards as measured by Freedom House.

Countries like Venezuela, Cuba, China, Burundi, and Saudi Arabia occupy positions that
obligate them to, in the words of the resolution that created the Human Rights Council, “uphold
the highest standards” of human rights. They clearly do not uphold those highest standards.

And once again, as with the disgraced and disbanded Human Rights Commission, the
victims of the world’s most egregious human rights violations are too often ignored by the very
organization that is supposed to protect them.

In Venezuela, the government has systematically destroyed civil society through arbitrary
detention, torture, and blatant violations of freedom of the press and freedom of expression.
Children are starving to death. Mothers dig through trash cans to feed their families. This is a
crisis that has been 18 years in the making. The Venezuelan people have been robbed of their
human rights.

And yet, not once has the Human Rights Council seen fit to condemn Venezuela. Quite
the contrary—the Council chose to showcase Venezuela’s work while protestors were being
beaten in the streets. Just two years ago, President Maduro was invited to address the Council,
just weeks after Venezuela was re-elected as a member,

In Cuba, the government continues to arrest and detain critics and human rights
advocates. The government strictly controls the media and severely restricts the Cuban people’s
access to the internet. Political prisoners by the thousands continue to sit in Cuban jails. Yet
Cuba has never been condemned by the Human Rights Council. It, too, is a member country.

In fact, Cuba uses its membership in the Council as proof that it is a supporter of human
rights, instead of a violator that it is. The Cuban deputy foreign minister called Cuba’s 2016 re-
election to the Human Rights Council, “irrefutable evidence of Cuba’s historic prestige in the
promotion and protection of all human rights for Cubans.”

This is a reversal of the truth that would make George Orwell blush.

The list goes on.
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In 2014, Russia invaded Ukraine and took over Crimea. This illegal occupation resulted
in thousands of civilian deaths and injuries as well as arbitrary detentions. No special meeting of
the Human Rights Council was called, and the abuses continue to mount.

Robert Mugabe continues his decades-long campaign of repression in Zimbabwe.
Nothing from Geneva. Instead, human rights violators Iran, Venezuela, and North Korea, took
advantage of a Council review to commend Mugabe’s so-called “promotion and protection of
human rights.”

The Human Rights Council has been given a great responsibility. It has been charged
with using the moral power of universal human rights to be the world’s advocate for the most
vulnerable among us. Judged by this basic standard, the Human Rights Council has failed.

In case after case, it has been a forum for politics, hypocrisy, and evasion—not the forum
for conscience that its founders envisioned. It has become a place for political manipulation,
rather than the promotion of universal values. Those who cannot defend themselves turn to this
Council for hope but are too often disappointed by inaction.

Once again, the world’s foremost human rights body has tarnished the cause of human
rights. The United Nations must now act to reclaim the legitimacy of universal human dignity.

For all of us, this is an urgent ask. Human rights are central to the mission of the United
Nations. Not only are they the right thing to do, they’re the smart thing to do.

| dedicated the U.S. presidency of the Security Council in April to making the connection
between human rights and peace and security.

This is a cause that is bigger than any one organization. If the Human Rights Council is
going to be an organization we entrust to protect and promote human rights, it must change. If it
fails to change, then we must pursue the advancement of human rights outside of the Council.

America does not seek to leave the Human Rights Council. We seek to reestablish the
Council’s legitimacy.

There are a couple of critically necessary changes.

First, the UN must act to keep the worst human rights abusers from obtaining seats on the
Council. As it stands, elections for membership to the Council are over before the voting even
begins. Regional blocs nominate slates of pre-determined candidates that never face any
competition for votes.

No competition means no scrutiny of candidates’ human rights records. We must change
the elections so countries are forced to make the case for membership based on their records, not
on their promises.

Selection of members must occur out in the open for all to see. The secret ballot must be
replaced with open voting. Countries that are willing to support human rights violators to serve
on the Human Rights Council must be willing to show their faces. They know who they are. It’s
time for the world to know who they are.

Second, the Council’s Agenda Item Seven must be removed. This, of course, is the
scandalous provision that singles out Israel for automatic criticism. There is no legitimate human
rights reason for this agenda item to exist. It is the central flaw that turns the Human Rights
Council from an organization that can be a force for universal good, into an organization that is
overwhelmed by a political agenda.

Since its creation, the Council has passed more than 70 resolutions targeting Israel. It has
passed just seven on Iran. This relentless, pathological campaign against a country that actually
has a strong human rights record makes a mockery not of Israel, but of the Council itself.
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The Council’s effort to create a database designed to shame companies for doing business
in Israeli controlled areas is just the latest in this long line of shameful actions.

Blacklisting companies without even looking at their employment practices or their
contributions to local empowerment, but rather based entirely on their location in areas of
conflict is contrary to the laws of international trade and to any reasonable definition of human
rights. It is an attempt to provide an international stamp of approval to the anti-Semitic BDS
movement. It must be rejected.

Getting rid of Agenda Item Seven would not give Israel preferential treatment. Claims
against Israel could still be brought under Agenda Item Four, just as claims can be brought there
against any other country. Rather, removal of Item Seven would put all countries on equal
footing.

The Council is no more justified in having a separate agenda item on Israel than it is on
having one for the United States, or Canada, or France, or the United Kingdom. More
appropriate would be to have an agenda item on North Korea, Iran, and Syria, the world’s
leading violators of human rights.

These changes are the minimum necessary to resuscitate the Council as a respected
advocate of universal human rights.

For our part, the United States will not sit quietly while this body, supposedly dedicated
to human rights, continues to damage the cause of human rights.

In the end, no speech and no structural reforms will save the members of the Human
Rights Council from themselves. If they continue to put politics ahead of human rights, they will
continue to damage the cause that they supposedly serve.

All those years ago, Mrs. Roosevelt understood this. She was engaged in building an
institution to bring the nations of the world together to protect the most vulnerable. But she knew
the good she was seeking would not come from that institution, but from the hearts of men and
women who would work in it. Every night, she prayed: “Save us from ourselves and show us a
vision of a world made new.”

| believe that vision is still achievable. I believe we can come together. | know there are
many who share the belief.

The status quo is not acceptable. It is not a place for countries who champion human
rights.

I call on all likeminded countries to join in making the Human Rights Council reach its
intended purpose.

Let the world be on notice: We will never give up the cause of universal human rights.
Whether it’s here, or in other venues, we will continue this fight.

Thank you.

Along with explanations of positions for specific resolutions, the United States
also made general statements at HRC 35 and HRC 36 explaining overarching concerns
with regard to several resolutions under Item 3 of the Human Rights Council agendas,
which address the protection and promotion of human rights. These general statements
reflect broad, overarching commentary on policy and legal issues that arose in the
context of multiple resolutions in Item 3.
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Specifically, on June 23, 2017, at the 35! Session of the HRC, Jason Mack
delivered the U.S. statement, available at https://geneva.usmission.gov/2017/06/23/us-
clarifies-position-on-issues-in-various-resolutions-at-35th-hrc/. Similarly, on September
29, 2017, at the 36th Session of the HRC, Jason Mack delivered the U.S. statement,
excerpted below and available at https://geneva.usmission.gov/2017/09/29/general-
statement-by-the-united-states-human-rights-council-item-3/.

The United States understands that the Human Rights Council’s resolutions do not change the
current state of conventional or customary international law. Nor does the Universal Declaration
of Human Rights itself create legal obligations. We do not read these resolutions to imply that
states must join or implement obligations under international instruments to which they are not a
party. We understand abbreviated references to certain human rights to be shorthand for the
accurate terms used in the applicable international treaty, and we maintain our longstanding
positions on those rights. The United States understands that any reaffirmation of prior
documents applies only to those states that affirmed them initially, and, in the case of
international treaties or conventions, to those States who are party. “Welcoming” a report should
not be understood as acceptance of all assertions, conclusions, or recommendations contained
therein.

As the International Covenant on Economic, Social, and Cultural Rights provides, each
State Party undertakes to take the steps set out in Article 2(1) “with a view to achieving
progressively the full realization of the rights.” We interpret references to the obligations of
States as applicable only to the extent they have assumed such obligations, and with respect to
States Parties to the Covenant, in light of its Article 2(1). We note that countries have a wide
array of policies and actions that may be appropriate in promoting the progressive realization of
economic, social, and cultural rights. Therefore, we believe that these resolutions should not try
to define the content of those rights.

The concerns of the United States about the existence of a “right to development” are
long-standing and well known. While we recognize that development facilitates the enjoyment of
human rights, the “right to development” does not have an agreed international meaning.
Furthermore, work is needed to make any such “right” consistent with human rights, which the
international community recognizes as universal rights held and enjoyed by individuals and
which every individual may demand from his or her own government.

The United States recognizes the 2030 Agenda as a global framework for sustainable
development that can help countries work toward global peace and prosperity. We applaud the
call for shared responsibility in the Agenda and emphasize that all countries have a role to play
in achieving its vision. We also strongly support national responsibility stressed in the Agenda.
However, each country has its own development priorities, and we emphasize that countries
must work towards implementation in accordance with their own national circumstances and
priorities.

In terms of the relationship between human rights and development, we recall the Vienna
Declaration and Programme of Action, which recognizes that “development facilitates the
enjoyment of all human rights” but that “the lack of development may not be invoked to justify
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the abridgement of internationally recognized human rights.” We recognize that development,
including aspects of the 2030 Agenda, and respect for human rights and fundamental freedoms
can be mutually reinforcing, but emphasize that states must respect all of their human rights
obligations, both in the context of development and beyond.

The United States is firmly committed to providing equal access to education. As
educational matters in the United States are primarily determined at the state and local levels, we
understand that when resolutions call on States to strengthen various aspects of education,
including with respect to curriculum, this is done in terms consistent with our respective federal,
state, and local authorities.

The United States is concerned about the growth in funding related to the Human Rights
Council. UN regular budget support to OHCHR has more than tripled since the mid-2000s. In
addition, significant amounts of regular budget funding support the human rights pillar via UN
conference services. The United States works to contain costs where possible but is often the
lone voice advocating fiscal discipline.

This general statement applies in particular to the following resolutions: The full
enjoyment of human rights by all women and girls and the systematic mainstreaming of a gender
perspective in the implementation of the 2030 Agenda on Sustainable Development Goals,
Human Rights and Indigenous Peoples, Human Rights in the Administration of Justice, including
juvenile justice, Promoting international cooperation to support national human rights follow up
systems and processes including, as appropriate, national mechanisms for reporting and follow-
up: their potential contribution to the implementation of the 2030 Agenda, Mandate of the
Special Rapporteur on the implications for human rights of the environmentally sound
management and disposal of hazardous substances and wastes; Mandate of the Special
Rapporteur on the promotion of truth, justice, reparation and guarantees of non-recurrence,
Mental Health and Human Rights, Unaccompanied migrant children and adolescents and human
rights, World Programme for Human Rights Education.

On September 19, 2017, the United States joined the Kingdom of the
Netherlands and the United Kingdom in issuing a joint statement on reform of the HRC
following a meeting co-hosted by Ambassador Haley, Dutch Foreign Minister Bert
Koenders, and British Foreign Secretary Boris Johnson. That statement follows and is
available at https://usun.state.gov/remarks/7985.

The United States, the Kingdom of the Netherlands, and the United Kingdom co-hosted a
meeting on reform of the UN Human Rights Council on the margins of the UN General
Assembly on September 19, 2017. The three co-host nations thank the 37 countries that joined
this meeting and helped lead a productive dialogue, making clear their commitment to achieving
progress on meaningful reforms to strengthen the Human Rights Council.


https://usun.state.gov/remarks/7985

201 DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW

We agreed that reform is urgently needed to ensure that the Council’s status as a
respected advocate for human rights is secured, noting that the Council cannot perform this
function if serial human rights violators are continuously allowed to serve on it. We must seek
reforms that help advance global human rights and ensure that the UN’s premier human rights
body lives up to its name.

Ten years from passing the Human Rights Council resolution that set out the Council’s
agenda and procedures is an appropriate moment to explore ways to make the Council more
effective and we call on other UN Member States to stand with us in working to achieve progress
on reforms this year, both in Geneva and New York.

* * * *

b. Special session on Burma

In December 2017, the HRC held a special session on the human rights situation of the
minority Rohingya Muslim population and other minorities in the Rakhine State of
Myanmar. The U.S. co-sponsored the resolution adopted at the session. On December 5,
2017, Ambassador Kelley E. Currie, U.S. Representative to the U.N. Economic and Social
Council, made a statement regarding the session, excerpted below and available at:
https://geneva.usmission.gov/2017/12/05/unhrc-special-session-on-burma/. In
addition, at the time of the resolution’s adoption, the United States also made an
explanation of position, which can be found at
https://geneva.usmission.gov/2017/12/06/eov-unhrc-special-session-on-burma/.

* * * *

The United States is pleased to cosponsor today’s special session in order to shine an urgent light
on the grave human rights abuses occurring in Burma. We appreciate the information shared by
the High Commissioner, the Special Rapporteur, Pak Marzuki Darusman, and SRSG Patten and
others who have brought to light shocking new details about the nature and scale of the violence.
We again call on the Government of Myanmar to provide access for the Fact Finding Mission
and other UN mechanisms. We thank Bangladesh for organizing this session and for its
generosity in receiving so many refugees fleeing for their lives.

The United States again condemns the August 25 attacks. However, no provocation can
justify the widespread and horrendous atrocities that have been perpetrated by Burma’s security
forces against the Rohingya population. The United States and other countries have deemed this
to be a calculated campaign of ethnic cleansing. As we have heard today, facts continue to come
to light describing the events of recent months as possibly premeditated—including actions taken
well before August 25.

These are neither isolated nor unprecedented behaviors by the Tatmadaw. UN bodies
have documented decades of similar, systemic abuses against ethnic communities across
Myanmar. Today in Kachin and Northern Shan State, tens of thousands of IDPs are suffering yet
another winter of fear and deprivation. These ethnic groups have been virtually alone within
Burma in speaking out against the treatment of the Rohingya because they know this brutality so
well from their own experience.
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The United States again calls on Myanmar authorities to respect the rights of its entire
population, provide unhindered UN, humanitarian and media access throughout Burma,
especially in Rakhine State, ensure justice for victims and accountability for those responsible
for human rights violations and abuses, and take all necessary measures so that all persons can
safely and voluntarily return to their places of origin. We share the concerns raised by SR Lee
regarding the repatriation agreement.

The United States welcomes the government’s commitment to implement the Annan
commission report, including with respect to access to citizenship and reform of the
discriminatory 1982 Citizenship law. It is incumbent upon the security forces to respect these
commitments, and to assist the civilian government in implementing them instead of
undermining them. It is also essential that the hate speech, dehumanization and incitement to
violence against the Rohingya come to an end. The lack of citizenship status and associated civil
and political rights is the fundamental root cause of this crisis. Addressing this is an urgent
imperative for the government of Myanmar in order to create conditions allowing safe, voluntary
and dignified return. The first step in this is also to stop denying the seriousness of the current
situation.

This Council, along with the Security Council and the General Assembly, all have an
obligation to ensure that not one more Rohingya child will live through the violence we have
seen in the past few months. ...

C. Actions regarding Sri Lanka

On March 13, 2017 at the 34" session of the HRC, the Friends of Sri Lanka Core Group,
including the United States, tabled a draft resolution on promoting reconciliation,
accountability, and human rights in Sri Lanka. See March 15, 2017 State Department
press statement, available at https://geneva.usmission.gov/2017/03/16/support-for-
human-rights-council-resolution-on-sri-lanka/. Sri Lanka co-sponsored the resolution as
it had in past years.

On March 23, 2017, at the 34t Session of the HRC, the United States introduced
the resolution, “Promoting reconciliation, accountability and human rights in Sri Lanka.”
The resolution was adopted by consensus on March 23, 2017. The resolution asks the
Government of Sri Lanka to continue its process of reconciliation and justice for two
more years. William J. Mozdzierz, head of the U.S. delegation to the HRC’s 34th session,
delivered the introductory statement, which is available at
https://geneva.usmission.gov/2017/03/23/statement-by-the-u-s-introducing-the-
resolution-on-sri-lanka-at-the-human-rights-council/. In the introductory statement, the
United States thanked Sri Lanka and other member states and stakeholders for their
cooperation on the resolution. Mr. Mozdzierz said:

This resolution reflects our continued strong commitment to peace, justice, and
reconciliation for all the people of Sri Lanka. It recognizes both the important
steps that Sri Lanka has taken toward protecting human rights and fundamental
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freedoms, and also the need for full implementation of remaining steps to
ensure the consolidation of these protections. Sri Lanka’s co-sponsorship of this
resolution is a testament to the Sirisena administration’s positive engagement
with the international community and commitment to improving the lives of all
Sri Lankans.

d. Actions regarding South Sudan

On March 24, 2017, Mr. Mozdzierz delivered the U.S. statement introducing a resolution
on the situation of human rights in South Sudan. The statement is excerpted below and
available at https://geneva.usmission.gov/2017/03/24/u-s-introduces-resolution-on-
human-rights-in-south-sudan/.

We thank South Sudan, members of the African Group, our core group members, Albania,
Paraguay, and the United Kingdom, and all other member states and stakeholders for their
constructive engagement on this resolution.

The human rights situation in South Sudan is deeply alarming to us all. Numerous
reports and statements, including from the High Commissioner for Human Rights, the
Commission on Human Rights in South Sudan, the Special Adviser of the Secretary-General on
the Prevention of Genocide, and the African Union have detailed ongoing gross human rights
violations and abuses and violations of international humanitarian law. Just last week, we heard
from the Commission chilling accounts of whole villages burned to ashes, women gang raped,
young girls held as sexual slaves, and individuals targeted because of their perceived political
allegiances, as calculated by ethnicity. The report also underscores that impunity for these and
other severe human rights violations and abuses remains widespread.

We are also gravely concerned about the recent declaration of famine in parts of the
former Unity State, as well as severe food insecurity affecting millions as highlighted yesterday
by the Secretary-General. Mass displacements continue within and outside South Sudan.

We must come together to address these atrocities and put an end to the humanitarian
crisis. The Human Rights Council must condemn violence by all sides, encourage domestic and
regional efforts to foster a national reconciliation process, and ensure accountability.

In response to the Commission’s recommendations, we put forward today a resolution to
enhance the Commission’s mandate to determine and report the facts and circumstances of,
collect and preserve evidence of, and clarify responsibility for alleged gross violations and
abuses of human rights and related crimes. The Commission’s work will be made available to
transitional justice mechanisms, including the Hybrid Court, to help end impunity and lay the
groundwork for accountability. In this vein, we reiterate our call for the speedy establishment of
the Hybrid Court by the African Union pursuant to Chapter V of the 2015 peace agreement.

We welcome the Government of South Sudan’s stated commitment to cooperate with
OHCHR, UN special procedures, and the Commission on Human Rights in South Sudan. We
call upon the Government to continue to cooperate fully and constructively with and to provide
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unhindered access to them, as well as to provide such access to the United Nations Mission in
South Sudan, the Regional Protection Force, regional, subregional, and international
mechanisms, and humanitarian workers on the ground.

We are encouraged by the strong support from other delegations that have joined us in
cosponsoring this resolution.

Our shared goals are to prevent this human rights crisis, dating to 2013, from intensifying
and to help South Sudan establish a just and enduring peace. It is urgently important to address
the ongoing atrocities in South Sudan and to renew the Commission’s mandate.

* * * *

e. Actions regarding the Democratic Republic of Congo

On June 23, 2017, the U.S. Mission to the UN issued a statement by Ambassador Haley
on the HRC resolution establishing an international investigation into the violence in the
Democratic Republic of the Congo. That statement follows and is available at
https://usun.state.gov/remarks/7879.

Today, the United Nations Human Rights Council (HRC) adopted a resolution establishing an
international team that will investigate mass atrocities occurring in the Kasai provinces of the
Democratic Republic of the Congo (DRC). The violence in the Kasais, which has left more than
3,000 people dead and over one million displaced since last August, is the result of the DRC
government’s failure to hold elections in accordance with the country’s constitution. It also
claimed the lives of UN experts Michael Sharp and Zaida Catalan, who were investigating
human rights violations in the Kasais.

“We are glad the Human Rights Council has finally taken action to investigate human
rights abuses in the DRC,” said Ambassador Nikki Haley. “However, there is still much work to
be done to bring justice to the victims of these brutal crimes. Investigators must be able to carry
out their work without interference, and the Congolese government must fully cooperate with the
investigation. If they fail to do so, the Council must be prepared to act.”

Last week, the United States called on the HRC to take decisive action and launch an
independent investigation into the human rights violations and abuses in the DRC.

* * * *
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B. DISCRIMINATION

1. Race
a. UN

On October 31, 2017, Stefanie Amadeo,U.S. Deputy Representative to ECOSOC,
delivered remarks at the Third Committee general discussion on racism and self-
determination. Her remarks are available at https://usun.state.gov/remarks/8069, and
excerpted below.

The United States would like to reaffirm its commitment to combatting racism and racist
ideology worldwide. Too many people in this lifetime and throughout history have needlessly
and tragically lost their lives due to discrimination because of their race, color, ethnicity, and
religion. Racism comes in many forms—in violence, mass murders, and genocide as well as in
everyday intolerance, persecution, and hate. Therefore, we all have a duty to stand up, speak out,
and condemn discrimination of any kind. As Ambassador Nikki Haley recently said, “Those who
spew hate are few, but loud. We must denounce them at every turn and isolate them the same
way they wish to isolate others.”

We are aware that combatting racism is a challenge that every nation faces, including our
own, but we must acknowledge that ending racism is not achieved by government action alone—
it is achieved in the hearts and minds of the people we serve. In a free society, each citizen has to
choose not to hate or to tolerate those who do. And in all nations, government should not sit idly
by in the face of intolerance. Instead, leaders should speak out against racism and employ
domestic tools that address discrimination.

In the United States, we have established robust legal mechanisms that protect individual
liberties and defend against discrimination and violence. We have a public school system that
educates our children about our history and teaches the next generation of Americans the
importance of respect, civil rights, and fundamental freedoms. We have developed a culture that
celebrates diversity, rather than one that denounces or seeks to eliminate it.

The American spirit and the American dream are what unite us, and our differences—and
the freedom to be different—make us stronger. As Secretary Rex Tillerson recently said,
“Racism is evil; it is antithetical to America’s values; it is antithetical to the American idea. So,
we condemn racism and bigotry in all its forms.” And because of that, we will continue to stand
with those around the world who choose peace over hate.

* * * *

On November 20, 2017 U.S. Advisor to ECOSOC Mordica Simpson provided the
U.S. explanation of vote on a resolution calling for concrete action for the total
elimination of racism, racial discrimination, xenophobia and related intolerance and the
comprehensive implementation of and follow-up to the Durban Declaration and
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Programme of Action. That statement is excerpted below and available at
https://usun.state.gov/remarks/8157.

...From our own experience and history, the United States remains convinced that the best
antidote to offensive speech is in fact free speech—not bans and censorship but a free society
where goodness and justice have the opportunity to triumph over evil and persecution.

We regret that we cannot support this resolution on such an important topic, but our
concerns are well known and have been repeated year after year. Among our chief concerns
about the resolution are its endorsements of the Durban Declaration and Program of Action as
well as the outcome of the Durban review conference, particularly its unfair and unacceptable
singling out of Israel and its endorsement of overbroad restrictions on freedom of speech and
expression. This resolution serves as a vehicle to prolong the divisions caused by the Durban
conference and its follow-up, rather than providing a comprehensive and inclusive way forward
for the international community to combat the scourge of racism and racial discrimination. In
addition, we cannot accept the resolution’s legally incorrect implication that any and all
reservations to Article 4 of the International Convention on the Elimination of All Forms of
Racial Discrimination are per se contrary to the object and purpose of the treaty. We reiterate
that this resolution has no effect as a matter of international law.

Finally, we underscore our concerns about the additional costs this resolution will impose
on the UN’s regular budget through the request for reactivation of the Independent Eminent
Experts’ activities. In view of the significant constraints on the UN’s regular budget and the
limited ability of member states to provide increasing amounts of resources, we stress the need
for this body to consider carefully the resource implications of such requests before making
them.

For all of these reasons, we cannot support this resolution and will vote no as we have
consistently done for years. We will, however, continue to denounce hate and to support free
societies that promote individual liberties and defend against discrimination and violence.

* * * *

b. Human Rights Council

On March 24, 2017, at HRC 34, Mr. Mozdzierz delivered the U.S. explanation of vote on
“the Elaboration of Complementary Standards to the International Convention on the
Elimination of All Forms of Racial Discrimination.” That explanation is excerpted below
and available at https://geneva.usmission.gov/2017/03/24/u-s-eov-on-the-elaboration-
of-complementary-standards-to-the-international-convention-on-the-elimination-of-all-
forms-of-racial-discrimination/.
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The United States will call a vote and vote “no” on this resolution on the elaboration of
complementary standards to the International Convention on the Elimination of All Forms of
Racial Discrimination.

The United States remains committed to combatting racism and racial discrimination as
well as to implementing our existing obligations under the International Convention on the
Elimination of All Forms of Racial Discrimination (CERD), and we encourage other states to
implement their commitments and obligations in this regard. We believe the CERD provides
comprehensive protections and constitutes the primary international framework to address all
forms of racial discrimination, which includes discrimination on the basis of national origin. The
push to negotiate a new protocol to the CERD not only distracts from the implementation of
existing obligations, but risks undermining the Convention by implying that it does not already
provide comprehensive protections in this area. As several members of the CERD Committee
have underscored to the Ad Hoc Committee, the CERD is sufficient to address contemporary
forms of racism such as xenophobia and there is no need for a protocol on this issue.

We would also be deeply concerned if any new protocol were used as a vehicle to push
for prohibiting or criminalizing protected forms of speech and expression.

The United States remains deeply concerned about speech that advocates national, racial,
or religious hatred, particularly when it constitutes incitement to violence, discrimination, or
hostility. From our own experience and history, the United States remains convinced that the
best antidote to offensive speech is not bans and punishments but a combination of three key
elements: robust legal protections against discrimination and hate crimes; proactive government
outreach to racial and religious communities; and the vigorous protection of freedom of
expression, both on- and off-line.

We call upon all delegations to oppose this resolution and to vote “no.”

Also on March 24, 2017, Mr. Mozdzierz delivered the U.S. explanation of vote on
the “Mandate of the Intergovernmental Working Group on the Effective
Implementation of the Durban Declaration and Programme of Action.” That statement
is excerpted below and available at https://geneva.usmission.gov/2017/03/24/u-s-eov-
on-the-mandate-of-the-intergovernmental-working-group-on-the-effective-
implementation-of-the-durban-declaration-and-programme-of-action/.

The United States will call a vote and vote “no” on this resolution extending the mandate of the
Intergovernmental Working Group on the Effective Implementation of the Durban Declaration
and Programme of Action.
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The United States is firmly committed to combating racism and racial
discrimination. We will continue to work with civil society, international mechanisms, and all
nations of goodwill to combat racism and racial discrimination, xenophobia, intolerance, anti-
Semitism, and bigotry, at home and abroad.

We regret that we cannot support this resolution on such an important topic due to our
concerns about the Durban Declaration and Program of Action (DDPA) and the outcome of the
Durban review conference, which are well-known.

We believe this resolution serves as a vehicle to prolong the divisions caused by the
Durban conference and its follow-up rather than providing a comprehensive and inclusive way
forward for the international community to combat the scourge of racism and racial
discrimination.

For these reasons we cannot support this resolution and will vote “no.”

2. Gender
a. 2017 UN Commission on the Status of Women

Matthew Dolbow, Counselor for Economic and Social Affairs for the U.S. Mission to the
United Nations, delivered the U.S. explanation of position on the agreed conclusions at
the 2017 UN Commission on the Status of Women on March 24, 2017. The U.S.
explanation of position follows and is available at https://usun.state.gov/remarks/7724.

Thank you, Mr. Chair. The United States thanks our facilitator Egypt, all participating
delegations, civil society partners, and the untiring staff of UN Women on their diligent efforts
toward developing a substantive, action-oriented set of Agreed Conclusions that were ... adopted
by consensus.

While we are not a CSW member this year, we engaged constructively in the negotiations
because the topics of women’s economic empowerment and women in the workplace are of high
importance to the United States. We would like to outline our views on certain portions of the
text.

The United States understands the intention of inclusion of “equal pay for equal work and
work of equal value” to promote pay equity between men and women, and accepts the
formulation on that basis. The United States implements it by observing the principle of “equal
pay for equal work.”

We recognize the importance of unpaid care work and have released periodic time-use
surveys and estimates of the monetary value of unpaid work, but do not factor the value of
unpaid work into our core national accounts, including GDP.
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On a gender-responsive approach to public financial management, not all countries take
this approach in shaping public expenditures. We recognize that in cases when it has been
applied, there is potential for beneficial results for women and girls.

The United States would like to underscore the critical importance of the ILO’s 1998
Declaration on Fundamental Principles and Rights at Work to women’s economic empowerment
in the changing world of work. The Declaration represents the solemn commitment of all ILO
Member States to respect, promote, and realize workplace principles and rights in the areas of
freedom of association and the effective recognition of the right to collective bargaining;
elimination of all forms of forced or compulsory labor; effective abolition of child labor; and
elimination of discrimination in respect of employment and occupation.

With respect to “temporary special measures,” the U.S. position is that each country must
determine for itself whether they are appropriate. The best way to improve the situation of
women and girls is often through legal and policy reforms that end discrimination against women
and promote equality of opportunity.

We regret that the final text does not mention some of the groups most vulnerable to
discrimination like those discriminated against based on sexual orientation and gender identity,
race, color, or religion or belief. We are, however, pleased to see that the text includes language
about the establishing or strengthening of social protection systems “without discrimination of
any kind.”

The United States views sexual harassment as a form of employment discrimination that
may amount to gender-based violence in the form of sexual assault, although most sexual
harassment does not rise to the level of sexual assault. U.S. law recognized that sexual
harassment is a form of gender discrimination.

We recognize that sexual harassment can occur not only in the workplace, but in work-
related situations and in digital and online spaces, and that women, girls, men, and boys can be
targeted.

The United States believes that women should have equal access to reproductive health
care. We remain committed to the commitments laid out in the Beijing Declaration and Program
of Action. As has been made clear over many years, there was international consensus that the
Beijing documents do not create new international rights, including any “right” to abortion. The
U.S. fully supports the principle of voluntary choice regarding maternal and child health and
family planning. We do not recognize abortion as a method of family planning, nor do we
support abortion in our reproductive health assistance. Let me reiterate that the U.S. is the largest
donor of bilateral reproductive health and family planning assistance.

Pending review of U.S. policies relating to climate change and the Paris Agreement, the
United States reserves its position on language in paragraph 23 of these Agreed Conclusions
relating to these issues.

The United States does not support the Agreed Conclusion’s references to technology
transfer.

The United States views unilateral and multilateral sanctions as legitimate means to attain
foreign policy, security, and other national and international objectives. Sanctions regimes are
consistent with the UN Charter and international law, and are an alternative to the use of force.
We disagree that sanctions adversely affect civilians or lead to humanitarian crises.

On illicit financial flows, we would like to point out that this term has no agreed upon
international meaning. Our preference is to focus on the underlying illegal activities that
constitute illicit financial flows, such as bribery, tax evasion, money laundering, and other
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corrupt practices. We support taking concrete actions to combat these illegal activities, and have
actively participated in many multilateral processes addressing these issues, including the UN
Convention Against Corruption. Discussions of these topics are best left to technical experts with
the appropriate expertise and mandate to address these issues. We believe it is not appropriate to
consider illicit financial flows in the CSW.

Our views about the “right to development,” which lacks an internationally accepted
definition, are long-standing and well-known. Further work is needed to make it consistent with
human rights, which the international community recognizes as universal rights held and enjoyed
by individuals, and which every individual may demand from his or her government.

The United States joins consensus on these Agreed Conclusions with the understanding
that its provisions do not imply that states must become parties to instruments to which they are
not a party, or implement obligations under such instruments without first becoming a party. For
example, the United States is not a party to the International Covenant on Economic, Social and
Cultural Rights. Accordingly, we interpret this document’s references to rights under that
Convention to be limited to States Parties to that covenant, in light of its Article 2(1).

We also underscore that these Agreed Conclusions do not change or necessarily reflect
the United States’ or other states’ obligations under treaty or customary international law.

Thank you, Mr. Chair, and we ask that this statement be made part of the official records
of these proceedings.

b. Women, Peace, and Security

Ambassador Michele J. Sison, U.S. Deputy Permanent Representative to the United
Nations, delivered remarks at a UN Security Council open debate on “Women, Peace,
and Security” on October 27, 2017. Ambassador Sison’s remarks are excerpted below
and available at https://usun.state.gov/remarks/8054.

Dr. Bhimrao Ambedkar, the esteemed Indian jurist and social activist, once said, “I measure the
progress of a community by the degree of progress which women have achieved.” So as we
engage in this debate today, I think we should keep Dr. Ambedkar’s simple but important idea in
mind.

The role of women in maintaining international peace and security is more critical than
ever, but we must continue to move from rhetoric to reality when it comes to fully implementing
the Women, Peace, and Security Agenda. Today’s debate should remind us all of the collective
work that is still required to see more women gain positions of leadership in government, civil
society, and gain seats at the negotiating table. As the Secretary-General’s report makes clear, we
have so much more to do to achieve inclusivity.
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For our part, the United States remains committed to advancing full implementation of
UN Security Council Resolution 1325. Earlier this month, the United States took a major
legislative step to advance the Women, Peace, and Security Agenda. On October 6th, the U.S.
Women, Peace, and Security Act of 2017 was signed into law. This reflects a growing body of
evidence confirming that the inclusion of women in peace processes helps reduce conflict and
advance stability over the long term. This act, for example, requires my government to develop a
comprehensive strategy to expand women’s participation in security operations. This law reflects
a now indisputable fact — when women are involved in efforts to bring about peace and security,
the results are more sustainable.

We are taking other important steps to advance this agenda, particularly through
women’s economic empowerment. We know that women’s full participation in the economy
leads not only to national growth and prosperity—it also bolsters stability for all. That is why the
United States has helped spearhead the Women Entrepreneurs Finance Initiative, or “We-Fi.”
This initiative, which already has $340 million in donor commitments, will support women
entrepreneurs in developing countries by increasing their access to finance, markets, technology,
and networks—everything needed for them to start and grow a business.

I’d like to turn now to the Secretary-General’s report. First, we were disheartened to learn
that the number of women participating in UN co-led peace processes has gone down. Research
shows that the participation of women and civil society groups in a peace negotiation makes the
resulting agreement 64 percent less likely to fail, and 35 percent more likely to endure at least
fifteen years. We welcome the Secretary-General’s commitment to addressing this, but I must
underscore that we all need to do more to improve women’s meaningful participation in peace
processes. In this regard, we welcome the development of the High-Level Advisory Board on
Mediation, and we hope it will find effective ways to achieve equal representation of women in
mediation.

Now we cannot talk about the involvement of women in peace processes without
applauding one recent example—Colombia. In large part because of the inclusion of women in
Colombia’s peace negotiations—women like Ms. Rojas—Colombia’s peace agreement includes
over 100 gender-specific provisions. So when women effectively influence a peace process, it’s
more likely that an agreement will be reached, will be implemented, and will be sustained, and
we are confident Colombia will continue to be important example of this.

Second, we welcome the Secretary-General’s commitment to improve impact evaluation
of gender-inclusion efforts. Whether on corporate boards, in government, or in ... post-conflict
zones, we know that gender parity makes teams more effective and makes women more
empowered. We look forward to results being included into next year’s annual report.

And, third, we welcome increased attention on the nexus between violent extremism and
women, peace, and security. In our view, women continue to be an underutilized and under-
tapped resource in the fight against violent extremism. Women are, of course, local
peacebuilders and grassroots civil society activists. They are in touch with their communities,
and thus should be seen also as a first line of defense in detecting radicalization in their
communities. My country is dedicating increased focus and resources to understanding the
variety of roles that women play in this space—including how women can play more vital roles
in preventing terrorist ideologies from taking root.

We are grateful that there are women defying terrorist ideologies across the globe—
oftentimes putting their own lives at risk to do so. For example, when the Taliban attacked
Kunduz in 2015 and attacked again in 2016, they tried each time to kill Ms. Sediga Sherzai, a
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brave journalist who runs Radio Roshani in Afghanistan. Ms. Sherzai leads discussion programs
and call-in shows, and she urges women to assert their rights to an education and to lead as vital
voices in their communities. Courageous women activists like Ms. Sherzai are making a
difference, and thanks to the Women, Peace, and Security Agenda at the UN, we are hopeful
these gains will continue.

In conclusion, Mr. President, the United States remains fully committed to robust
implementation of the Women, Peace, and Security Agenda. We welcome the Secretary-General
strong commitment to this issue, and we look forward to continuing to partner with the UN and
other member states to advance these goals.

* * * *

C. UN Third Committee

U.S. ECOSOC Advisor Mordica Simpson delivered remarks at a Third Committee meeting
on the advancement of women on October 5, 2017. Her remarks are excerpted below
and available at https://usun.state.gov/remarks/8049.

Our remarks today focus on the importance of supporting economic opportunities for women,
particularly women entrepreneurs. At a March 2017 roundtable with women small business
owners, President Trump declared, “Empowering and promoting women in business is an
absolute priority... because I know how crucial women are as job creators, role models, and
leaders all throughout our communities.” The President further said, “We will continue to
address the barriers faced by women professionals and entrepreneurs, including access to capital,
access to markets, and access to networks.”

We would like to highlight several United States government initiatives to promote
women’s success in business by helping women overcome some of those barriers. Our approach
is to collaborate with the private sector, which is essential for addressing complex challenges,
reducing duplication, and leveraging limited resources.

In July 2017, the United States announced its intent to provide $50 million to the Women
Entrepreneurs Finance Initiative, or We-Fi. We-Fi is an innovative new multi-donor facility for
which the World Bank will serve as Trustee, aimed at expanding access to financial services for
women entrepreneurs as well as technical assistance, covering such areas as skills enhancements
and market access. The initiative will support projects that address the legal and policy barriers
women face in starting and growing successful businesses in a variety of sectors.

The United States has collaborated with the private sector to develop programs that link
women business owners with others in their regions. These include Women’s Entrepreneurship
in the Americas, WEAmericas; African Women’s Entrepreneurship Program, AWEP; and
Women’s Entrepreneurship in APEC, WE-APEC.

The Alliance for Artisan Enterprise helps artisan enterprises throughout the world reach
their full economic potential, including through financing mechanisms and coaching on efficient
business practices. The artisan sector is the second largest employer in the developing world
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after agriculture, generating over $32 billion each year, and women make up a large number of
its employees. The United States, Aspen Institute, and over 125 artisan businesses and support
organizations, corporations, foundations, governments, and multilateral agencies partner through
the Alliance.

The United States and private sector partners have established business centers to help
women business owners’ transition from the informal economy to establish formally registered
companies, thereby contributing to a country’s economic growth and societal change. Training,
mentoring, capacity building, and technology support are among the activities that take place.
Some centers have engaged men and boys to prevent and respond to gender-based violence.

The United States and India will co-host the November 2017 Global Entrepreneurship
Summit, GES, in Hyderabad, India. Since 2010 this annual summit has brought together
entrepreneurs, investors, and other stakeholders to encourage new initiatives and economic
growth, promote collaboration across borders, and increase economic opportunities. This year’s
summit will focus on women entrepreneurs under the theme “Women First, Prosperity for AllL,”
which recognizes the tremendous promise for economic growth and prosperity that women
represent.

In conclusion, enabling women’s economic participation has substantial benefits,
including increased economic opportunities for all and greater security and stability. When
women succeed, we all succeed. The United States intends to remain strongly engaged in this
area.

d. Human Rights Council

On June 22, 2017, at the 35th Session of the HRC, Jason Mack delivered the U.S.
Explanation of Position on the resolution on discrimination against women. The
explanation of position is excerpted below and available at
https://geneva.usmission.gov/2017/06/23/explanation-of-position-on-resolution-|-29-
on-discrimination-against-women/

The United States thanks Mexico and Columbia for their efforts to craft a strong resolution on
this important topic. Eliminating discrimination against women worldwide is a key foreign
policy goal of the United States, as reflected among other programs in the U.S. Strategy to
Prevent and Respond to Gender-Based Violence Globally and our Let Girls Learn

initiative. Therefore, the United States strongly supports the spirit of this resolution on the
elimination of discrimination against women and girls. However, we must dissociate from
operative paragraph 12 due to our concerns about issues related to reproductive rights. The U.S.
position on reproductive health, abortion, and comprehensive sexual education was stated earlier
when we dissociated from OP9(d) of the Violence Against Women resolution and applies to this
resolution as well.
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With respect to the “temporary special measures” referenced in operative paragraphs 5(b)
and 6, the U.S. position is that each country must determine for itself whether such measures are
appropriate. The best way to improve the situation of women and girls is often through legal and
policy reforms that end discrimination against women and promote equality of opportunity.

The United States finds it essential to mention “women’s human rights defenders” in the
resolution, and therefore voted “no” on proposed amendment L.41. Women human rights
defenders play a strong role in combating discrimination against women and are uniquely
vulnerable in their efforts to defend human rights on the frontlines. Therefore, it is important to
specifically recognize them.

We are pleased that the oral amendment to PP9 did not pass. The United States views
international human rights law to be inclusive of gender. We note that many recent consensus
documents, such as those from the recent Commission on the Status of Women, speak in terms
of “gender equality” and “gender discrimination.”

In closing we note that additional comments will be provided in the United States’
Statement to be delivered at the end of Item 3.

* * * *

e. Violence Against Women

The U.S. explanation of position on the resolution on violence against women at the
Human Rights Council is excerpted below and available at
https://geneva.usmission.gov/2017/06/22/u-s-explanation-of-position-on-human-
rights-council-resolution-on-violence-against-women/.

[W]e must dissociate from the consensus on operational paragraph 9(d). The
United States believes that women should have equal access to reproductive
health care. We remain committed to the commitments laid out in the Beijing
Declaration and International Conference on Population and Development
Programme of Action. As has been made clear over many years, there was
international consensus that these documents do not create new international
rights, including any “right” to abortion. The United States fully supports the
principle of voluntary choice regarding maternal and child health and family
planning. We do not recognize abortion as a method of family planning, nor do
we support abortion in our reproductive health assistance. The United States is
the largest bilateral donor of reproductive health and family planning assistance.

3. Sexual Orientation and Gender Identity

On September 25, 2017, Scott Busby, Deputy Assistant Secretary of State for the Bureau
of Democracy, Human Rights, and Labor, addressed a hearing on LGBTI rights outside
the EU and implementation of EU guidelines on the LGBTI rights. Mr. Busby’s remarks
are excerpted below and available at
https://www.state.gov/j/drl/rls/rm/2017/274413.htm.



https://geneva.usmission.gov/2017/06/22/u-s-explanation-of-position-on-human-rights-council-resolution-on-violence-against-women/
https://geneva.usmission.gov/2017/06/22/u-s-explanation-of-position-on-human-rights-council-resolution-on-violence-against-women/
https://www.state.gov/j/drl/rls/rm/2017/274413.htm

215 DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW

Today I’d like to highlight three points...

First, the Department of State remains committed to protecting and promoting the human
rights and fundamental freedoms of all persons around the world, and this of course includes
members of the LGBTI community. We recognize that societies are more stable, prosperous and
secure when all people within them live freely without fear of violence or discrimination. In this
regard, it is especially important that we pay attention to the rights of historically vulnerable
groups such as religious, racial and ethnic minorities, persons with disabilities, survivors of
gender-based violence and LGBTI persons.

In June of this year, U.S. Secretary of State Rex Tillerson issued a statement recognizing
LGBTI Pride Month.” The Statement underscored that violence and discrimination against any
vulnerable group undermines our collective security as well as our values. Also in June, the
Department issued formal guidance to our diplomatic missions around the world affirming that
Pride Month could be recognized, depending of course on the local context. | personally have
been heartened to see our Embassies—including in hostile environments—take steps to promote
the human rights of LGBT]I persons. U.S. diplomats meet with LGBTI activists, march in Pride
Parades, fly the Pride Flag, sponsor training workshops, and use their convening power to bring
different allies together in support of human rights and fundamental freedoms. In undertaking
this work, we of course recognize that every context is unique—and that our role is to support
local activists and human rights defenders as they develop their own strategies and tactics to
achieve their own priorities. We strive to do no harm and as a result we do not always publicize
our engagement.

Some examples of this work include the engagement of our Embassy in Ukraine, who
together with like-minded diplomatic missions signed a statement affirming support for LGBTI
rights and successfully urged the Ukrainian government to ensure the safety of a peaceful pride
celebration. The Embassy in Kyiv also hosted an LGBTI Art Exhibit. In Brazil, our Embassy
once again supported the LGBTI International Film Festival in Brasilia, now in its second year.
The Embassy’s Public Affairs Section also conducted training for transgender activists on the
use of traditional and social media. In Ghana, our Embassy held a reception for Pride bringing
together representatives of the government, civil society and diplomatic partners. Over 60
individuals attended. These are just a few examples and there are many more in all regions.

On my second point, the United States remains deeply concerned about the safety and
security of LGBT]I persons and their advocates, including in crisis zones. No one should be
targeted just because of who they are or whom they love. We continue to follow the human
rights situation in Chechnya very closely, including the allegations of widespread extrajudicial
detentions and torture, and in some cases killings of LGBTI persons. In July, Secretary Tillerson
sent a letter to Russian Foreign Minister Lavrov, noting the opening of a criminal investigation
by the Russian government and an inquiry by the Human Rights Ombudsman, and encouraging
swift and independent investigations into these troubling allegations. The Secretary urged that
any perpetrators of violations be held accountable under Russian law. The letter from Secretary

* Editor’s note: The statement is available at
https://www.state.gov/secretary/20172018tillerson/remarks/2017/06/271626.htm.
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Tillerson followed multiple U.S. statements condemning the violence in Chechnya, including
from U.S. Ambassador to the UN Nikki Haley, the U.S. representative to the OSCE, and the
State Department Spokesperson in Washington. We were also proud to sign on to a joint
statement of the Equal Rights Coalition—the first such statement from this new, like-minded
group of governments committed to equality and dignity for all—and that statement called for a
stop to the violence in Chechnya and an immediate investigation.

Our concern about violence targeting LGBTI persons of course extends beyond Russia.
Addressing violence and discrimination targeting the LGBTI community is global challenge,
which includes of course the United States. We remain particularly concerned about violence
targeting transgender persons, including in Turkey, where transgender refugees from Syria have
been particularly targeted. We also remain deeply saddened to learn of transgender persons who
have been killed in Pakistan and elsewhere this year.

To strengthen the rule of law for LGBTI persons and members of other vulnerable
groups, the U.S. government supports the training of law enforcement officers and other criminal
justice practitioners on countering bias-motivated violence, sometimes referred to as hate crimes.
In some cases these trainings are led by active serving police officers from U.S. police
departments who have developed considerable expertise in responding to and preventing hate
crimes. Working with the Council of Europe and other institutions, we are also supporting the
American Bar Association to develop a new framework to assist governments and civil society
groups to reduce violence. In partnership with other governments, foundations, and corporations
through the Global Equality Fund, we are supporting civil society’s efforts to reduce violence
and increase protection for vulnerable groups. And finally we are pleased to see continued UN
attention to addressing violence and discrimination targeting the LGBTI community, including
the important work of Vitit Muntarbhorn, the first UN Independent Expert on sexual orientation
and gender identity. We were disappointed to learn recently Mr. Muntarbhorn needs to step
down from that position, but we will be working hard with the supporters of this mandate to
identify other qualified candidates for the job.

In addressing all of these issues, the European Union plays a fundamental role. The U.S.
strongly supports the EU Guidelines to Promote and Protect the Human Rights of LGBTI
Persons and their full dissemination and implementation. The Guidelines are similar to internal
State Department guidance that provides examples of steps U.S. diplomats at embassies can take
to support the human rights of LGBTI persons. The Guidelines rightly emphasize the importance
of working with civil society organizations—and note they should be consulted before taking
public action or issuing public statements. This mirrors our approach. Do no harm is the most
important principle of our work.

In closing, I want to emphasize that while I’ve highlighted some incidents of violence
and discrimination against LGBTI persons, there are many rays of hope and positive steps in the
advancement of LGBTI rights. For example, Belize decriminalized consensual same-sex conduct
in 2016 and India’s Supreme Court ruled in April of this year that the right to privacy is
fundamental under India’s constitution. In June, Timor-Leste’s Prime Minister publicly
supported LGBTI persons and the country’s first-ever Pride celebration in Dili, Timor-Leste’s
capital. We as the international community should be mindful of these exciting developments
and encourage similar actions by other governments.
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Dignity and equality for all persons are among the founding constitutional principles of
U.S. democracy, and they will continue to drive U.S. diplomacy as well. Thank you.

* * * *

On October 27, 2017, Ambassador Kelley Currie, U.S. Representative for
Economic and Social Affairs, delivered remarks at a Third Committee interactive
dialogue with Vitit Muntarbhorn, independent expert on protection against violence
and discrimination based on sexual orientation and gender identity. Ambassador
Currie’s remarks are excerpted below and available at
https://usun.state.gov/remarks/8057.

The United States thanks the Independent Expert for his service as the first-ever UN Independent
Expert on protection from violence and discrimination based on sexual orientation and gender
identity. This is a mandate that is of critical importance to the United States, especially at a time
when LGBTI individuals around the world are being murdered, tortured, and attacked.

Dignity and equality are core universal human rights values, and they are American
values underpinned by our Constitution. The United States will continue to stand up for the
human rights of all persons. The United States opposes all forms of discrimination, and we
appreciate the Independent Expert’s focus on grave human rights violations. In 2017, it is
unacceptable that LGBTI persons face criminal charges related to LGBT] status or conduct in
around 80 countries. It is intolerable that same sex conduct is punishable by the death penalty in
some countries around the world. We appreciate the Independent Expert’s focus on this
important issue.

When we receive reports of the murder, kidnapping, and torture of LGBT]I individuals,
we must all call out those violations and the governments perpetrating them. The recent cases in
several countries of arbitrary arrests, disappearances, and crackdowns on the fundamental
freedom of LGBTI persons are incredibly disturbing.

* * * *
C. CHILDREN

1. Rights of the Child

a. U.S. Appearance before the Committee on the Rights of the Child

On May 16, 2017, the United States appeared before the UN Committee on the Rights
of the Child in Geneva to answer the Committee’s questions with respect to the 2016
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U.S. periodic report on its implementation of the two Optional Protocols to the
Convention on the Rights of the Child to which the United States is a party. For
discussion of the 2016 U.S. periodic report, see Digest 2016 at 212-14. In March 2017,
the United States filed written answers to the Committee’s questions in follow-up to the
2016 report. Those can be found at https://www.state.gov/j/drl/reports/treaties/ and
are also available at https://www.state.gov/s/1/c8183.htm.

U.S. delegation statements at the May appearance are excerpted below and
available at https://geneva.usmission.gov/2017/05/17/u-s-statements-before-the-un-
committee-on-the-rights-of-the-child/ and at https://www.state.gov/s/1/c8183.htm.
Chargé d’Affaires Ted Allegra of the U.S. Mission to the United Nations in Geneva
introduced the U.S. delegation, which was composed of several federal and state
officials, including: Richard Visek, the Acting Legal Adviser to the U.S. Department of
State; Susan Coppedge, Ambassador-at-Large to Monitor and Combat Trafficking in
Persons; and Cynthia Coffman, Attorney General of the State of Colorado. Mr. Visek's
opening statement at the May 2017 appearance is excerpted below.

Today’s review is the latest in a series for the United States since we last appeared here in
January 2013. In 2014, the United States presented our record before three different
international human rights treaty bodies: the Human Rights Committee, the Committee on the
Elimination of All Forms of Racial Discrimination, and the Committee Against Torture. And, in
May 2015, we appeared before the UN Human Rights Council for a Universal Periodic Review.

These treaty presentations and the numerous reports we have submitted demonstrate the
United States’ ongoing commitment to protecting human rights and fundamental freedoms
domestically through the operation of our comprehensive system of laws, policies, and programs
at all levels of government—federal, state, local, insular, and tribal. They also demonstrate our
willingness to look at our own practices with the goal of deepening our efforts to promote and
protect human rights and fundamental freedoms for all. And, throughout these reporting
processes, we are proud that we have continued to consult openly with members of civil
society. Since our last review in 2013, the State Department alone has helped facilitate more
than 15 consultations with civil society specifically on issues related to international human
rights obligations or commitments.

In short, we value the reporting process; we value our engagement with the Committee;
and we value our engagement with the international human rights community, including civil
society.

We turn our attention today to the Optional Protocols. Before addressing the Protocols, |
would like to acknowledge that the United States has not ratified the Convention on the Rights of
the Child (CRC), although we agree with its underlying goal of protecting some of humanity’s
most vulnerable persons. As you know, the United States has a robust system of federal and
state laws to protect and promote children’s rights, which often serves as a model for other
countries. Our not having ratified the Convention does not in any way indicate a lack of
commitment to protecting children.
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Throughout our presentation, you will hear from dedicated public servants who will attest
to our efforts—as well as the challenges we face—to combat child trafficking, child
pornography, and the unlawful recruitment and use of child soldiers. We are especially proud to
be joined by Attorney General Cynthia Coffman from the State of Colorado, a state that has
made important strides in combatting human trafficking and other forms of child
exploitation. Her presence underscores our national commitment to combatting child
exploitation at every level of our federal system.

In her remarks this morning, Ambassador Susan Coppedge will provide an introduction
to U.S. efforts related to the Optional Protocol on the Sale of Children, Child Prostitution, and
Child Pornography (OPSC). Attorney General Coffman will then provide an overview of
Colorado’s efforts to combat these forms of exploitation.

Following Attorney General Coffman’s remarks, Tara Jones of the Department of
Defense will provide a brief introduction to U.S. efforts under the Optional Protocol on the
Involvement of Children in Armed Conflict (OPAC).

Alexandra Gelber, from the Department of Justice, and Jeff Rezmovic, from the
Department of Homeland Security, will also offer brief opening remarks that introduce their
agencies’ key roles in implementing U.S. obligations under the Protocols.

On behalf of the entire U.S. delegation, I thank the Committee for its commitment to
protecting children around the world, as well as for the care and constructive spirit with which it
has approached this review.

The presentation by Ambassador Susan Coppedge on the U.S. government’s
efforts to implement the Optional Protocols to the Convention on the Rights of the Child
is excerpted below.

I will briefly highlight some steps the U.S. government has taken to combat human trafficking—
including child trafficking—through collaboration with survivors, interagency coordination, and
support programs to protect children.

In December 2015, the U.S. government appointed its first U.S. Advisory Council on
Human Trafficking. All 11 Council members are survivors, some of whom were exploited as
children, with a diverse range of backgrounds. This Council provides a formal platform for
survivors to advise the President’s Interagency Task Force on human trafficking. In its first
report, released in October 2016, the Council recommended, among other things, that the U.S.
government provide training to relevant employees on human trafficking, including forced child
labor and specifically child begging.

In 2016, the U.S. government issued a report on activities of federal and state
governments to deter and prevent child trafficking in the United States. One highlight is the
work of the Department of Health and Human Services to develop guidance on providing
services to and reducing trafficking vulnerabilities for youth under the age of 18 who come in
contact with programs for runaway and homeless youth.
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In my Office, we have initiated Child Protection Compact Partnerships aimed at reducing
child trafficking by working bilaterally with partner governments to build effective systems of
justice, prevention, and protection. In 2015, we entered into our first such partnership, with
Ghana, and my Office awarded $5 million to two NGO partners who are working with Ghanaian
ministries and civil society organizations. In its first year, the program developed standards for
child victim identification and screening; a plan to refurbish a children’s shelter; and
coordination with local communities to remove 68 children from labor trafficking situations.

Last month, we signed our second Partnership with the Philippines, which aims to
increase prevention efforts and protections for child victims of online sexual exploitation and
forced child labor and hold perpetrators of these crimes accountable. My office and the
Philippine government will provide funding to help achieve these objectives.

* * * *

The remarks of Tara Jones, advisor for humanitarian policy of the U.S.
Department of Defense, are excerpted below.

Since 1973, the U.S. military has been an all-volunteer force. Ensuring this professional force is
manned with individuals of high caliber is a demanding task—as recruiters must compete with
myriad opportunities available to our nation’s young men and women. In taking on this
challenge, our highly trained, professional recruiters serve as military ambassadors in their
communities, and their integrity and demeanor are of great importance to the Department of
Defense. Through clear rules, training, and rigorous oversight mechanisms, we have been
successful in implementing our prohibition on the entry into the U.S. Armed Forces of any
person under the age of 17.

In fact, the overwhelming majority of new recruits have attained 18 years of age, and
most have at least a high school diploma. As young people in the United States typically begin
to consider career options during their final years of high school, recruiters offer them
information about serving in the military, including information about additional educational
opportunities and other lifelong benefits of service.

The Department of Defense and each military service has policies in place to ensure that
all feasible measures are taken that no one under the age of 18 engages directly in hostilities, and
the military departments have checks in their personnel systems to ensure adherence to the
provisions of those service policies.

The opening remarks of Alexandra Gelber, National Coordinator for Child
Exploitation Prevention and Interdiction at the Department of Justice, summarizing the
Department’s work to protect children, are excerpted below.
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In 2016, the Department released the second National Strategy for Child Exploitation
Prevention and Interdiction. The Strategy highlights emerging threats against children, and sets
forth a response that addresses investigations and prosecutions, victim services, outreach and
education, and policy and legislation.

Next month, the Department is hosting the National Law Enforcement Training on Child
Exploitation, which will be attended by over 1300 federal, state, tribal, and local law
enforcement, prosecutors, digital investigative analysts, and victim service providers. The
specialized training focuses on technology-facilitated crimes against children, as well as best
practices for working with victims and for prevention.

Among its many programs to enhance victim services, DOJ has allocated $2 million for
grants to provide services for child pornography victims, and $4.75 million to fund a solicitation
to improve Outcomes for Child and Youth Victims of Human Trafficking.

The Department brings high-impact prosecutions against the most serious offenders. Ina
recent case, the Department obtained a 30-year sentence against an individual who created and
administered a website called Playpen that was only accessible on the Tor anonymity
network. Inthe U.S., this investigation has led to the arrest of at least 350 defendants, including
25 producers of child pornography and 51 molesters, and the identification or rescue of 55
children. International leads have yielded at least 548 arrests and identification or rescue of at
least 296 children.

The Department of Justice remains deeply committed to domestic and international
efforts to prevent child exploitation.

b. Rights of the Child Resolution

On November 21, 2017, U.S. Adviser Greg Staff delivered the explanation of vote on
resolution A/C.3/72/L.21/Rev.1 on the rights of the child. The U.S. statement is available
at https://usun.state.gov/remarks/8162, and excerpted below.

* * * *

The United States supports and voted for this resolution to underscore the priority we place on
our domestic and international efforts to protect and promote the well-being of children.

In supporting the resolution today, we wish to clarify our views on several provisions
therein. We will not comment explicitly on all of our concerns about the text but instead focus on
its most problematic elements. Other general concerns were addressed in the General Statement
we delivered on November 20, 2017."

First, we underscore that this resolution and the other ones adopted by this Committee do
not change or necessarily reflect the United States’ or other States’ obligations under treaty or

* Editor’s note: The November 20 general statement is excerpted in Section E.1. infra.
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customary international law, including with respect to language in preambular paragraph 16, as
well as operative paragraphs 2, 9, 10, 11, 23, 37(c), 37(n), and 37(q). With respect to operative
paragraph 2, we note that reservations are an accepted part of treaty practice and are permissible
except when prohibited by a treaty or incompatible with the treaty’s object and purpose. Finally,
with respect to operative paragraph 37(i) in particular, we underscore that human rights
violations result from conduct by State officials and agents, not by private parties.

This resolution rightly emphasizes the importance of protecting vulnerable children. We
read this resolution’s references to persons in vulnerable or marginalized families or
communities or situations to include LGBTI persons and persons with disabilities.

The United States is firmly committed to providing equal access to education. We also
note that within the federal structure of the United States, education is primarily a state and local
responsibility. We therefore voted in favor of this resolution on the understanding that the United
States will continue to address the goals and recommendations of this resolution with respect to
curriculum, programs, training, and other aspects of education as appropriate and consistent with
current U.S. law and the federal government’s authority.

With regard to this resolution’s references to the 2030 Agenda for Sustainable
Development and Paris Agreement, we addressed our concerns in the General Statement we
delivered on November 20, 2017.™

As for operative paragraph 13, we understand its language to refer the “production” of
child pornography.

Any reaffirmation of prior documents in this resolution and other resolutions applies only
to those States that reaffirmed them initially. Furthermore, with specific reference to the
reaffirmation of paragraphs 40 to 87 of General Assembly resolution 71/177, concerning migrant
children, contained in operative paragraph 9 of this resolution, we underscore that the United
States fulfills its applicable international obligations to promote and protect the human rights of
migrants by providing substantial protections under the U.S. Constitution and domestic laws to
individuals within the territory of the United States, regardless of their immigration status. We
interpret resolution 71/177’s references to due process and other protections, including for
persons seeking to cross an international border and in the context of returns, to be consistent
with our existing national laws and policies in this regard. We also reiterate the well-settled
principle under international law that all States have the sovereign right to regulate the admission
and expulsion of foreign nationals from [their] territory, subject to international obligations.

The United States dissociates from the language in operative paragraph 10. As we
underscored in our separate November 20 General Statement,” we do not read this resolution to
imply that states must join human rights or other international instruments to which they are not
a party, or that they must implement those instruments or any obligations under them. Among
other things, this understanding applies to this resolution’s references to the principle of the best
interests of the child, which is derived from the Convention on the Rights of the Child. In this
regard we would further reiterate that any reaffirmation of prior documents in this resolution and
other resolutions apply only to those States that reaffirmed them initially.

In addition, with respect to operative paragraph 67 of General Assembly Resolution
71/177, which is reaffirmed in operative paragraph 9 of this resolution and was drawn from
operative paragraph 33 of the New York Declaration for Refugees and Migrants, we reiterate the

** Editor’s note: The November 20 general statement is excerpted in Section E.1. infra.
™ Editor’s note: The November 20 general statement is excerpted in Section E. 1. infra.
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concerns in our Explanation of Position on that declaration, which are set forth in UN Document
A/71/415.

Furthermore, we underscore our view that no language in this resolution or any others
adopted by this Committee at its current session will pre-judge or prejudice the upcoming
negotiation of a global compact on safe, orderly, and regular migration.

With respect to operative paragraph 37(h) of this resolution, we understand this provision
to call on States to work to ensure that marriage is entered into only with the informed, free, and
full consent of the intending spouses. Moreover, we understand that when the resolution calls on
States to enact and enforce laws concerning the minimum age of consent and marriage, this is
done in terms consistent with our respective federal and state authorities.

With respect to the reference to “foreign occupation” in preambular paragraph 17. We
reaffirm our abiding commitment to a comprehensive and lasting resolution to the Israeli-
Palestinian conflict. We remain committed to supporting the Palestinian people in practical and
effective ways, including through sustainable development. We will continue to work with the
Palestinian Authority, Israel, and international partners to improve the lives of ordinary people as
they pursue a more sustainable future.

Second, we dissociate from the phrase “ensuring that the best interests of the child are a
primary consideration in policies on integration, return and family reunification in operative” in
operative paragraph 10 for the reasons set forth above and in the U.S. Explanation of Position on
the “Protection of Migrants” resolution adopted on November 20.

We request that the U.S. dissociations be reflected in the record for this meeting and for
this resolution.

2. Children in Armed Conflict
a. Child Soldiers Prevention Act

Consistent with the Child Soldiers Prevention Act of 2008 (“CSPA”), Title IV of Public Law
110-457, as amended, the State Department’s 2017 Trafficking in Persons report lists
the foreign governments that have violated the standards under the CSPA, i.e.
governments of countries that have been “clearly identified” during the previous year as
“having governmental armed forces or government-supported armed groups, including
paramilitaries, militias, or civil defense forces, that recruit and use child soldiers,” as
defined in the CSPA. Those so identified in the 2017 report are the governments of the
Democratic Republic of the Congo, Mali, Nigeria, Somalia, South Sudan, Sudan, Syria,
and Yemen.

The full text of the TIP report is available at
https://www.state.gov/j/tip/rls/tiprpt/2017/index.htm. For additional discussion of the TIP
report and related issues, see Chapter 3.B.3.

Absent further action by the President, the foreign governments listed in
accordance with the CSPA are subject to restrictions applicable to certain security
assistance and licenses for direct commercial sales of military equipment for the
subsequent fiscal year. In a memorandum for the Secretary of State dated September
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30, 2017, the President determined:

It is in the national interest of the United States to waive the application of the
prohibition in section 404(a) of the CSPA with respect to Mali and Nigeria; to
waive the application of the prohibition in section 404(a) of the CSPA with
respect to the Democratic Republic of the Congo to allow for provision of
Peacekeeping Operations (PKO) assistance, to the extent the CSPA would restrict
such assistance or support; to waive the application of the prohibition in section
404(a) of the CSPA with respect to Somalia to allow for the provision of
International Military Education and Training assistance, PKO assistance, and
support provided pursuant to 10 U.S.C. 333, to the extent the CSPA would
restrict such assistance or support; and to waive the application of the
prohibition in section 404(a) of the CSPA with respect to South Sudan to allow
for PKO assistance, to the extent the CSPA would restrict such assistance or
support. Accordingly, | hereby waive such applications of section 404(a) of the
CSPA.

82 Fed. Reg. 49,085 (Oct. 23, 2017).
b. Statements at the UN
On October 13, 2017, Ambassador Sison delivered remarks at an open “Arria” meeting

on children and armed conflict. Her remarks are excerpted below and available at
https://usun.state.gov/remarks/8014.

So, hearing from you today and learning from the Secretary-General’s report, we are seeing that
children in conflict situations are still faced with inestimable challenges around the world. The
number of children killed, kidnapped, maimed, used, abused is even more staggering today than
it was 20 years ago when the Children and Armed Conflict mandate was created. And of course
the impact on the girl child is especially telling and distressing. But all of these children need to
be protected.

The U.S. considers the work of the [UN] Special Representative [for Children and Armed
Conflict Virginia Gamba] to be of paramount importance to international peace and security, and
it really is appropriate that we are gathered here as Security Council members and civil society
and other member states to talk about this issue today. ...

And when Special Representative Gamba was in Washington last week, she made very
clear to my colleagues that the preventative aspects of her mandate—protecting children today—
means staving off future conflict and staving off radicalization to violence of scores of young
people. That was important. These children can emerge from the horrors of war only to find
themselves without family, without acceptance in the community, without access to basic
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services, or without access to the resources they need for reintegration into society. And this was
an issue that we did discuss on our visit to the Lake Chad Basin and to Maiduguri....

The U.S. remains deeply committed to the mandate and mission of the UN’s work to end
the suffering of children in conflict situations. Not only is this work essential—absolutely
essential—to putting a stop on the ongoing atrocities faced by children in such situations, but this
work is also essential to secure international peace and security for future generations. ...

In the past two decades, we’ve come together numerous times to express our outrage at
the blatant and reckless attacks on schools, and today is no different. Of course, attacks on
schools not only can constitute a violation of international humanitarian law, but they also shock
our conscience. ... Such attacks have lasting effects on society. Such attacks have lasting effects
on children. And of course, we also condemn armed actors who unlawfully convert schools for
military use. All of these practices that we’re talking about today deeply impact a child’s right to
learn.

I want to mention and turn for a moment to the drawn-out conflict in Syria, where we’ve
seen devastating of the conflict on children. One in three casualties in the Syrian conflict has
been a child under the age of 15. One in three schools in Syria is out of commission; the school
has either been destroyed or been damaged or is now sheltering the displaced or is being used for
military purposes. And more than half of Syria’s public health facilities have been completely
destroyed in the conflict. In more than 75 percent of Syrian households, we see children now
having to work to help support their families, and many of these children are the sole
breadwinners for their families. And these children, then, have not only lost their childhood, of
course, many have lost their lives.

The use of schools, as I said, by armed groups is completely unacceptable. We’ve seen
this practice in northeastern Nigeria, ...but also in Central African Republic, in the DRC, and in
other global conflicts.

Former Special Representative Olara Otunnu, in his first address as the first [Special
Representative] for Children and Armed Conflict, called on the Security Council to ensure that
schools and hospitals be considered “battle-free zones.” And we all need to continue working
toward this goal.

The U.S. is committed to doing everything possible to protect educational institutions and
students in time of conflict. Over two decades, of course, the UN has established a robust
multilateral framework to help protect children affected by armed conflict. And again, the
mandate of the SRSG is an essential element of this framework because it reflects all of our
steadfast determination to end these devastating effects on children in armed conflict situations.

* * * *

Ambassador Sison delivered additional remarks at a UN Security Council open
debate on “Children in Armed Conflict” on October 31, 2017. Her remarks are excerpted
below and available at https://usun.state.gov/remarks/8059.
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We should all be disturbed by the Secretary-General’s report on children and armed conflict this
year. The report shows that in conflicts around the world, children are being killed and maimed,
abducted, and attacked in schools and hospitals, recruited to fight, sexually abused, and denied
humanitarian aid—by state and non-state actors alike. All parties to armed conflict should share
the goal of protecting children from violence, and yet, all too often, violations and abuses of
international law affecting children in armed conflict are rampant.

Of particular concern to the United States is the scale and gravity of such violations and
abuses against children by terrorist organizations including the Taliban, ISIS, Boko Haram, and
al-Shabaab. These groups are responsible for many of the most barbaric attacks, committing over
6,800 violations and abuses against children, as documented by the UN.

South Sudan also remains a major cause for concern. The number of children who have
been recruited by armed groups is around 17,000—coincidentally about the same number of staff
as the UN peacekeeping mission in South Sudan. Ambassador Haley just returned from that
country, where she issued a stern warning to President Kiir: “The hate and the violence that we
are seeing has to stop.” She also told President Kiir during their meeting that he could not deny
the actions of his military, whether it was related to violence or rape or child soldiers. Sexual
violence against girls and boys in particular, including mass gang rape, has intensified, even in
parts of the country that were once deemed safe for them. The UN and this Council should bring
all of our influence and tools to bear to ensure that all parties to the conflict in South Sudan
immediately end committing all violations and abuses against children.

This month Ambassador Haley also visited the Democratic Republic of the Congo, DRC,
where she witnessed the plight of children caught in the cross-fire of conflict firsthand. The
DRC, which has never witnessed a democratic, peaceful transfer of power, has been plagued by
dozens of armed groups vying for power and control, with rape used as a weapon of war and
children recruited as soldiers. As reported by the Secretary-General, recruitment and use of
children by non-state actors in DRC remains rampant, and child causalities in DRC are up by 75
percent as compared to 2015. And sexual violence as a weapon of war is endemic, with more
than 60 percent of survivors in DRC being children. Every day, displaced women and girls in
DRC fear being assaulted and their children abducted. This must end.

As Ambassador Haley emphasized on her recent trip, “We cannot turn a blind eye to all
of this. No one should live like this.” To better help children victimized by armed conflict, the
United States would like to emphasize three points.

First, we need to demand that all parties to a conflict—including state actors—fulfill their
obligations under international law that bear on the protection of children. These obligations
include avoiding the unlawful recruitment of children. All of us must do more to make sure
parties to conflicts understand these responsibilities and fulfill them.

Second, when parties to conflict fail to comply with these obligations that bear on the
protection of children in conflict, we must hold them accountable. Atrocities committed by the
Assad regime—enabled by Iran, Hizballah, and Russia—show what happens when this Council
fails to demand accountability. In 2016, the Assad regime slaughtered thousands of civilians in
Aleppo and gassed its own people using banned chemical weapons. Schools and hospitals have
been repeatedly attacked. The immediate and long-term impact on children in Syria of these
atrocities is impossible to calculate. We must not stop pushing to bring the perpetrators of these
acts to justice and to get help to the civilians who need it.
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Similarly, in Yemen, the Houthis, Al-Qa’ida, and militias on all sides reportedly continue
to recruit children in spite of our numerous demands to stop. The Yemeni government must also
urgently take further steps to stop any unlawful recruitment of children in its ranks.

All parties to the conflict in Yemen need to do more to ensure the protection of civilians.

Third, the UN, humanitarian partners, and member states should do more to focus on
what happens to children after they are released from recruitment or suffer wartime atrocities.
For example, we must ensure resources are available to meet the needs of all children subject to
grave violations and abuses, including survivors of sexual violence. These children desperately
need assistance, including psychological support, food and shelter, or medical assistance. We
must not let them down or allow them to return to the battlefield.

The proliferation of child deaths, abuses, attacks on hospitals and schools, and unlawful
recruitment in armed conflict shows the importance of the UN’s capacity to alleviate the
suffering of these children. As we consider our Security Council mandates, the United States
recognizes the importance of maintaining the role of child protection officers in UN field
missions, as the report recommends.

In closing, even in this grim landscape, it is important to note progress. Over 60 countries
have action plans in place with the UN. From Afghanistan to Chad, a number of governments
have continued their good-faith work toward full implementation of these action plans to end
abuses suffered by children in conflict.

We still have a long way to go in stemming the tide of abuse and horror faced by children
in conflict situations. The United States will continue to stand behind the important work being
done by the United Nations to protect these children.

* * * *

3. Third Committee

Senior Policy Advisor for the U.S. Mission to the UN Kelly Razzouk delivered remarks to
the UN General Assembly Third Committee on the promotion and protection of the
rights of children on October 10, 2017. Her remarks are excerpted below and available
at https://usun.state.gov/remarks/8007.

Thank you, Mr. Chair. Every year we come together during this annual debate to discuss the
state of the world’s children. As member states, we must acknowledge that often it is the
innocent and vulnerable among us, our children, who suffer the most from the human rights
challenges that plague our societies.

This year, yet again, all over the world, children’s rights continue to be violated due to
crisis and conflict. As we sit here today, a child in North Korea is starving to death because of a
regime that sees no value in taking care of its own people. As we sit here today, a child in Syria
wakes up surrounded by the violent sounds of bombings and attacks. The ongoing violence has
led UNICEF to name Syria as one of the most dangerous places in the world to be a child.
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Children in Syria suffer daily from physical wounds, and the psychological scars they
bear could take years to heal. The constant psychological strain on children in Syria has
manifested itself in speech impediments, and, in some, even losing their ability to speak
altogether. In January 2017, the Syrian Network for Human Rights reported that no fewer than
26,000 children had been killed in Syria since the start of the conflict. Barbaric attacks against
schools in Syria account for half of all the worldwide attacks from 2011-2015, and 43 percent of
Syrian children are out of school.

To support our children around the world, much more must be done to help meet their
basic, immediate needs. We must continue to invest in quality education. Girls, in particular, face
challenges and barriers to receiving an education, including threats of violence and access to
sanitary facilities, among other critical concerns.

Children in displaced situations are particularly vulnerable to trafficking and other forms
of abuse such as rape, torture, and forced marriage. Children suffered from human rights
violations in situations of conflict in 14 countries last year.

Education for displaced children remains a high priority for the United States
government. We are a leading advocate in ensuring humanitarian response includes access to
quality education. Growing evidence shows that education in emergencies and protracted crises
can save lives. Education is also a long-term investment in individual child growth, a country’s
future, and sustainable peace.

As part of our efforts to provide quality and safe education for children, we must ensure
global focus includes substantive discussions on bullying, including cyberbullying. Collectively,
we want children to be good stewards of the world, which extends to messaging and content that
children are exposed to on a daily basis. The consequences of activities like cyber bullying are
severe and can include mental health concerns, substance abuse, exploitation, violent or self-
destructive behavior, and even suicide.

Our children should receive the best that we, as governments, can offer them. They are
the future leaders who will one day be sitting right here where we are today and we must all
redouble our efforts to ensure that the world they inherit is the one they deserve.

* * * *

4, Resolution on the Girl Child

On November 20, 2017, Laurie Shestack Phipps, U.S. Adviser for Economic and Social
Affairs, provided the U.S. explanation of position on Agenda Item 68(a), resolution
A/C.3/72/L.19/Rev. 1 on “The Girl Child.” The U.S. explanation of position follows and is
also available at https://usun.state.gov/remarks/8140.

The United States joins consensus on “The Girl Child” Resolution, and we thank South Africa
and the other countries of [the Southern African Development Community] for their efforts to
find agreement on a strong text. We would like to deliver the following Explanation of Position.
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When the resolution addresses “trafficking and slavery like practices,” such as in
operative paragraph 15, it is important to include commercial sexual exploitation in a list along
with forced and bonded labor. Forcing women to engage in prostitution and inducing children to
do the same is a central form of exploitation and defined in international law as a form of human
trafficking.

On operative paragraph 23, the wording “trafficking and forced migration” seem to imply
movement. The crime of trafficking in persons, however, as defined in the widely ratified
Trafficking Protocol, is not movement-based.

The United States is firmly committed to providing equal access to education and the
importance of fostering safe, supportive school environments and positive school climates,
including preventing and addressing violence directed against girls. We understand that when the
resolution calls on States to strengthen various aspects of education such as curriculum,
programs, training, and other aspects of education, this is done in terms as appropriate and
consistent with our respective federal, state, and local authorities.

We understand that the provisions of this resolution and the others adopted by this
Committee do not change the current state of conventional or customary international law, nor
do they imply that States must become parties to instruments to which they are not a party or
implement obligations under such instruments. As the International Covenant on Economic,
Social, and Cultural Rights provides, each State Party undertakes to take the steps set out in
Article 2(1) “with a view to achieving progressively the full realization of the rights.” We
interpret references to the obligations of States as applicable only to the extent they have
assumed such obligations, and with respect to States Parties to the Covenant, in light of its
Acrticle 2(1). Any reaffirmation of prior documents in this resolution and other resolutions applies
only to those states that reaffirmed them initially.

We understand the reference to education in the areas of sexual and reproductive health
in preambular paragraph 20 to refer to age appropriate education as determined by parents or
legal guardians. Therefore, we voted against the amendment proposed by Argentina.

Finally, we understand this resolution’s operative paragraph 17 to call on States to work
to ensure that marriage is entered into only with the informed, free and full consent of the
intending spouses. Moreover, we understand that when the resolution calls on States to enact and
enforce laws concerning the minimum age of consent and marriage, this is done in terms
consistent with our respective federal and state authorities.

* * * *

5. Human Rights Council

At the HRC’s 34th session, on March 6, 2017, U.S. Delegate Kathryn Keeley delivered the
statement of the United States at the annual full-day meeting on the rights of the child.
The U.S. statement is excerpted below and available at
https://geneva.usmission.gov/2017/03/07/hrc-34-annual-full-day-meeting-on-the-
rights-of-the-child/.
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The United States supports efforts to protect the best interests of children in the 2030 Agenda for
Sustainable Development implementation process. We agree that children should get their best
start in life to thrive. Children are the agents of change and should have the capacity to be active
partners in realizing the Sustainable Development Goals.

Since the adoption of the 2030 Agenda, there has been significant discussion on the
enormous potential of young persons to change the world for the better. Each day we are
reminded that every young person is a key driver of prosperity, security, and democracy, both
today and into the future.

The global youth bulge, rise of violent extremism, and high global youth unemployment
demonstrate the urgency to invest in young persons. The generation of 1.8 billion young persons
in the world today is the largest youth population in history.

This is a key moment for governments, aid agencies, and youth themselves. The United
States Agency for International Development has been implementing the Youth in Development
Policy since 2012. The agency has been engaging young persons as partners across sectors and
working to ensure their needs are met in health, education, economic opportunity, and
security. USAID also launched the program YouthPower last year. This is a 447 million dollar
project which focuses on empowering young persons at the local, national, and global levels.

The U.S. government also supports the Young African Leaders Initiative, the DREAMS
Partnership, Young Leaders of the Americas, and the Young South East Asian Leadership
Initiatives. We also are a partner in the Global Partnership to End Violence Against Children
along with UNICEF and other organizations, with a focus to directly address the causes and
consequences of violence in the home, school, and community with children both as
beneficiaries and partners. We will continue to work with young persons wherever they are, and
to encourage them as full partners in our efforts to foster sustained and inclusive economic
growth and promote resilient, democratic societies.

* * * *

Also at HRC 34, on March 24, 2017, Mr. Mozdzierz delivered the U.S. explanation
of position on the resolution on the rights of the child. That statement is excerpted
below and available at https://geneva.usmission.gov/2017/03/24/u-s-explanation-of-
position-on-the-rights-of-the-child-resolution/.

The United States joins consensus on the Rights of the Child resolution with the understanding
that the provisions of this resolution, and the others adopted by this Council, do not imply that
States must become parties to instruments to which they are not a party, or implement
obligations under such instruments.

Any reaffirmation of prior documents in this resolution and any others adopted by this
Council applies only to those States that affirmed them initially. We also underscore that this
resolution and the others adopted by this Council do not change or necessarily reflect the United
States or other States’ obligations under treaty or customary international law, nor does the use
of the term “agreed” with respect to previous instruments necessarily suggest that they do
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s0. This or other resolutions cannot change, and do not necessarily reflect private parties’ legal
obligations. We thus read [operative paragraph] 3’s statement that “the best interest of the child
shall be the guiding principle of those responsible for his or her nurture and protection” as
recommendatory.

We understand the terms “human trafficking” and “modern slavery” to be synonymous,
umbrella terms that describe the totality of the crime of “trafficking in persons,” i.e., the various
acts, means, and forms of exploitation used to control another person. We underscore that the
2000 Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially Women and
Children has 170 State Parties. Within the Palermo Protocol definition of trafficking in persons,
“forced labor or services, slavery or practices similar to slavery” are included in the forms of
exploitation. We also note that human trafficking can include, but does not require,
movement. Additionally, it is unfortunate that the references to “trafficking” in OP 21 do not
accurately refer instead to “trafficking in persons” or “human trafficking.”

Pending review of U.S. policies relating to climate change and the Paris Agreement, the
United States reserves its position on language in this resolution relating to these issues.

* * * *

D. SELF-DETERMINATION

In October and November 2017, the UN General Assembly’s Fourth Committee adopted
its annual resolutions on decolonization. While the United States joined consensus on
15 of these resolutions, including the annual resolutions on the U.S. territories of the
Virgin Islands and American Samoa, it voted “no” on six others. These six included the
annual resolution on Guam, which was adopted by the General Assembly as Resolution
72/102 on December 7, 2017. This was the first time the United States had voted “no”
on that annual resolution on Guam since 1996. The other five on which the U.S. voted
no were Resolutions 72/91, 72/92, 72/93, 72/110, and 72/111, also adopted by the
Assembly on December 7.

The resolution on Guam requested that the United States work with Guam to
facilitate its “decolonization” and keep the Secretary General informed of progress to
that end. The 2017 Guam resolution included language suggested by Venezuela
criticizing, inter alia, the U.S. military presence on Guam, the fact that Guam is
“involuntarily place[d]” in the midst of an “ongoing conflict” between the U.S. and the
DPRK, and a recent federal district court injunction (Davis v. Guam, 2017 WL 930825,
Mar. 8, 2017) of Guam’s planned self-determination plebiscite where the court found
that the plebiscite unconstitutionally restricted the vote effectively to indigenous
Guamanians. The resolution on Guam was adopted despite “no” votes by nine states
(the United States, the United Kingdom, France, Israel, Japan, Iraq, Morocco, Ukraine,
and Malawi) and 62 abstentions, including the majority of European member states.

The Fourth Committee adopted all but three of these resolutions on October 10,
2017. U.S. delegate Max Kendrick delivered the U.S. joint explanation of votes and
positions on various of the resolutions—including “Implementing the Declaration on the
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Granting of Independence to Colonial Countries and Peoples” (Resolution 72/110) and
“Information from Non-Self-Governing Territories Transmitted Under Article 73 e of the
Charter of the United Nations” (Resolution 72/91)—on that day. This explanation is
excerpted below. This explanation is summarized at U.N. Doc. A/C.4/72/SR.9, paragraph
65 et seq.

We are proud to support the right of self-determination and will continue to uphold the full
application of Article 73 of the UN Charter. But we must also reiterate our well-known concerns
that these resolutions continue to place too much weight on independence as a one-size-fits-all
status option for a territory’s people in pursuit of their right of self-determination.

As correctly stated by the Declaration on Principles of International Law Concerning
Friendly Relations of 1970, the people of a Non-Self-Governing Territory may, as an alternative
to independence, validly opt for free association or any other political status — including
integration with the Administering State — provided such status is freely determined by the
people.

In other words, the territories can speak for themselves and it is not for this Assembly to
put its thumb on the scale toward any particular outcome. Leaving the decision, whatever it may
be, to the free will of the people is the essence of the right of self-determination.

Moreover, we are dismayed at this resolution’s resurrection in operative paragraph 14 of
an outdated call to terminate all military activities and bases in non-self-governing territories.
The United States Government has a sovereign right to carry out its military activities in
accordance with its national security interests, and it is facile to assume that military presence is
necessarily harmful to the rights and interests of the people of the territory, or incompatible with
the wishes of the people.

In light of the debate that was held [before the Special Committee on Decolonization] last
week, we also find it necessary to reiterate the longstanding U.S. view that the right of self-
determination of the people of a non-self-governing territory is to be exercised by the whole
people, not just one portion of the population.

In this connection, we hold that self-determination decisions should be conducted
consistently with applicable human rights obligations and commitments, including the
commitments set forth in the Universal Declaration on Human Rights. As we are all aware,
among these are important commitments relating to non-discrimination and universal and equal
suffrage.

With respect to the resolution on Information from Non-Self-Governing Territories
Transmitted Under Article 73(e) of the Charter, we underscore that it is for Administering State
to determine whether a territory has achieved self-governance under the terms of the Charter, and
whether to transmit information under Article 73(e) of the Charter.

Finally, we reiterate and incorporate by reference the other concerns we have expressed
in years past about these resolutions.
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We stress that the statements in these resolutions, as well as those in prior resolutions of
the General Assembly—including Resolution 1514 of 1960—are nonbinding and do not
necessarily state or reflect conventional or customary international law. Any reaffirmation of
prior documents in these resolutions applies only to those States that affirmed them initially.

* * * *

The Fourth Committee adopted the other three decolonization resolutions—
“Economic and Other Activities Which Affect the Interests of the Peoples of the Non-
Self-Governing Territories” (“Resolution Il,” ultimately adopted as General Assembly
Resolution 72/92); “Question of Guam” (“Resolution X,” Resolution 72/102); and
Question of New Caledonia ( esolution 72/104)—on November 8, 2017. The U.S.
explanation of vote on the former two resolutions is excerpted below.

We are deeply disappointed today to have been forced, as a result of counterproductive additions
primarily on the part of the VVenezuelan delegation, to call a vote and vote against the resolution
on the Question of Guam for the first time in over 20 years. While we endeavored to work with
Committee members to resolve problematic language so that we could join consensus, we were
ultimately rebuffed by some members’ insistence on using this resolution to launch a political
attack. Problematic language added this year to Resolution Il [on Economic and Other Activities]
also forced the United States to vote “no” on that resolution.

We take this opportunity to draw attention to some of the elements in the texts on Guam
and Economic and Other Activities that made it impossible for the United States to join
CONSensus.

First, on the new language with the unfounded claim that the people of Guam are
uniformly opposed to U.S. military activities, this allegation has no basis in fact, nor does the
suggestion that these activities harm the environment or contravene the wishes of Guam’s
people. We must also reject as a waste of UN resources the unnecessary new request for a UN
environmental study on the impacts of military activities in Guam.

The resolution on Economic and Other Activities broadens presumptions about military
presence in non-self-governing territories with language in operative paragraph 5 urging
avoidance of military activities. To this we would reiterate that the United States has a sovereign
right to carry out its military activities in accordance with its national security interests, and it is
facile to assume that military presence is necessarily harmful to the rights and interests of the
people of the territory, or incompatible with the wishes of the people.

Second, new language in the Guam resolution also dangerously mischaracterizes the
situation regarding North Korea. While we must continue to address the Kim regime’s incessant
provocations, it is incorrect to say we are “in the midst of an ongoing conflict.